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REIMAGINING CRIMINAL JUSTICE 

CECELIA KLINGELE, MICHAEL S. SCOTT & WALTER J. DICKEY* 

 

The criminal justice system needs more than reform. It requires 

reimagining. In its present state, by every measure that matters, the 

criminal justice system is failing to deliver what can fairly be expected of 

it. Many crimes are never reported, and most crimes that are reported go 

unsolved. When offenders are identified and apprehended, they are often 

processed through the criminal justice system in a manner that values 

expediency over enhanced public safety. Despite falling crime rates, 

many communities remain unsafe. Limitations on the capacity of law 

enforcement agencies, prosecutors‘ offices, trial courts, and correctional 

programs prevent the criminal justice system, as presently configured, 

from responding to the volume of cases it processes with the time and 

attention needed to ensure justice is done and public welfare and security 

are advanced. 

In response to these glaring deficiencies in the current system, many 

policymakers and advocates have demanded increased resources for 

more patrol officers, more prosecutors, and more prisons—as though 

more of what is not working will somehow fix the problem. We take the 

position that more fundamental changes are needed if the criminal justice 

system is to succeed in its dual goals of reducing crime and serving the 

ends of justice. In this Essay, we set forth the reasons for our belief that 

the system needs to be re-imagined, asserting that whether the measure is 

efficiency, effectiveness, or equity, the current system fails to deliver. 

We explore the meaning of public safety, emphasizing that the traditional 

tools of arrest, prosecution, and conviction, standing alone, are unlikely 

to make homes, streets, and neighborhoods secure in any meaningful 

way. Drawing primarily on examples from the field of policing, we point 

to examples of ways in which local communities have successfully 

tackled discrete public safety problems, relying less on the invocation of 

the traditional criminal justice system and more on the creative use of 

state power and community resources. From those examples, we derive 

three principles that link the best of these efforts. We then consider the 

implications of our imagined criminal justice system for the roles of 
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police, prosecutors, judges, and correctional agents, and for legal 

research and education as well. Finally, we acknowledge practical and 

theoretical obstacles to the change we advocate, and end with our reasons 

for optimism about the future of the criminal justice system. 
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INTRODUCTION 

The criminal justice system needs more than reform. It requires 

reimagining. In its present state, by every measure that matters, the 
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criminal justice system is failing to deliver what can fairly be expected of 

it. Many crimes are never reported, and most crimes that are reported go 

unsolved. When offenders are identified and apprehended, they are often 

processed through the criminal justice system in a manner that values 

expediency over enhanced public safety. Despite falling crime rates, 

many communities remain unsafe. Limitations on the capacity of law 

enforcement agencies, prosecutors‘ offices, trial courts, and correctional 

programs prevent the criminal justice system, as presently configured, 

from responding to the volume of cases it processes with the time and 

attention needed to ensure justice is done and public welfare and security 

are advanced. 

In response to these glaring deficiencies in the current system, many 

policymakers and advocates have demanded increased resources for 

more patrol officers, more prosecutors, and more prisons—as though 

more of what is not working will somehow fix the problem. We take the 

position that more fundamental changes are needed if the criminal justice 

system is to succeed in its dual goals of reducing crime and serving the 

ends of justice. In Part One of this Essay, we set forth the reasons for our 

belief that the system needs to be re-imagined, asserting that whether the 

measure is efficiency, effectiveness, or equity, the current system fails to 

deliver. In Part Two, we explore the meaning of public safety, 

emphasizing that the traditional tools of arrest, prosecution, and 

conviction, standing alone, are unlikely to make homes, streets, and 

neighborhoods secure in any meaningful way. Drawing primarily on 

examples from the field of policing, we point to examples of ways in 

which local communities have successfully tackled discrete public safety 

problems, relying less on the invocation of the traditional criminal justice 

system and more on the creative use of state power and community 

resources. From those examples, we derive three principles that link the 

best of these efforts. In Part Three, we consider the implications of our 

imagined criminal justice system for the roles of police, prosecutors, 

judges, and correctional agents. In Part Four, we consider the 

implications for legal research and education as well. Finally, in Part V, 

we acknowledge practical and theoretical obstacles to the change we 

advocate, and we end with our reasons for optimism about the future of 

the criminal justice system. 

 

I.  REASONS FOR CHANGE 

 Although most criminal justice scholars and practitioners would 

agree that change is greatly needed in many areas, most demands for 

reform have advocated for increasing the quantity and quality of 

resources available to actors within the present system, rather than for 
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restructuring the nature of the system itself.
1
 It appears evident to us, 

however, that even substantial increases in law enforcement, prosecutors, 

defense counsel, correctional agents, judges, and treatment programs of 

every kind will fail, standing alone, to correct the well-documented 

problems the criminal justice system is now experiencing. Whether 

measured by efficiency, effectiveness, or equity, the criminal justice 

system is failing, and there is little reason to suppose that providing more 

of what is not working will ultimately produce a better system of justice 

or public safety. 

 

A. Questions of Efficiency 

It is no secret that local governments are increasingly overwhelmed 

by the sheer volume of business processed through the criminal justice 

system.
2
 Yet as challenging as it may be for prosecutors, criminal courts, 

and corrections agencies to keep pace with their growing workload, the 

number of cases that formally enter the criminal justice system pales in 

comparison to the total volume of criminal threats to public safety. 

Many crimes simply go undetected by police. It is estimated, for 

example, that police detect only about one out of every 200-500 illegal 

 

1. The myriad attempts to effect reform in particularized areas of the criminal justice 

system are too numerous to summarize.  Among the most common have been calls to 

improve the quality of indigent defense, see, e.g., AMERICAN BAR ASSOCIATION, 

GIDEON‘S BROKEN PROMISE: AMERICA‘S CONTINUING QUEST FOR EQUAL JUSTICE (2004); 

available at 

http://www.abanet.org/legalservices/sclaid/defender/brokenpromise/fullreport.pdf; 

overall funding increases for prosecutors, see, e.g., Vesna Jaksic, A Crisis in Funding, 29 

NAT‘L L. J. 1 (Mar. 26, 2007); and additional resources for the timely testing of forensic 

evidence, see, e.g., James Pinkerton, District Attorney Calls for Emergency DNA Lab: 

Houston’s Backlog of Cases Keeps Growing, HOUSTON CHRON., Jul. 19, 2010, at B1; see 

also Rape Kit Backlogs: Failing the Test of Providing Justice to Sexual Assault 

Survivors, Hearing before the H. Comm. on the Judiciary, 111th Cong. (2010) (statement 

of Peter Marone, Dir., Va. Dep‘t of Forensic Sciences), available at 

http://judiciary.house.gov/hearings/pdf/Marone100520.pdf. 

 2. A sampling of newspaper story headlines helps illustrate the degree and 

prevalence of the problems that sheer volume present for police, prosecutors, criminal 

courts, and corrections agencies: Tanya Eiserer, Dallas Police Program Would Allow 

Tickets Instead of Jail for Minor Offenses, Dallas Morning News, Feb. 22, 2008, at 1B; 

Lise Olsen, Hundreds Kept Jailed for Months Pretrial, HOUSTON CHRON., Oct. 4, 2009; 

Nicholas Riccardi, Cash-Strapped States Revise Laws to Get Inmates Out, L.A.TIMES, 

Sept. 5, 2009; Melissa Harris, Requests for Jury Trials Swamping City Courts, BALT. 

SUN, Oct. 10, 2008, at 1A; Laura Parker, Lack of Public Defenders May Force New 

Orleans to Free Accused Felons, USA TODAY, Feb. 14, 2006, at 1A; Michael Higgins & 

Kayce Ataiyero, Cook Officials Say Court System Near “Meltdown,” CHI. TRIB., Dec. 14, 

2007, at 3. 
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retail drug transactions
3
 and only about one out of every 2,000 drunken 

driving trips.
4
 Moreover, according to the U.S. Department of Justice, at 

least half of all crimes in which a victim is aware of having been 

victimized go unreported to police.
5
 Even marginal increases in police 

detection rates or in victims‘ willingness to report crimes would 

substantially increase the number of arrests referred for prosecution, 

further burdening an already overwhelmed criminal justice system. 

Underreporting is not the only reason why criminal activity evades 

detection by the criminal justice system. Sometimes offenses that are 

reported to police are not recorded as crimes, and consequently, may not 

be investigated fully. For a variety of reasons—some legitimate and 

some not—police are disinclined to officially record some incidents as 

crimes.
6
 Police may have reason to doubt the citizen-reporter‘s accuracy 

or truthfulness. The facts presented may not clearly establish that a crime 

has occurred. The investigating officer may feel administrative pressure 

to define incidents as non-criminal activity. Officers may believe that 

because little can or will be done to solve the crime, little will be gained 

by initiating an investigation.
7 

And so forth. Were police to investigate 

these complaints more fully, it stands to reason that their investigations 

would generate additional referrals for prosecution. 

Even when police do establish that there is probable cause to believe 

that a crime has occurred and legal grounds exist to arrest an offender, 

police often exercise administrative discretion in deciding not to arrest.
8
 

Again, they sometimes do so for legitimate reasons, such as when the 

 

 3. DAVID M. KENNEDY, DETERRENCE AND CRIME PREVENTION: RECONSIDERING 

THE PROSPECT OF SANCTION 46 (2009).  

 4. Id., at 55. 

 5. MICHAEL R. RAND, BUREAU OF JUSTICE STATISTICS BULLETIN, CRIMINAL 

VICTIMIZATION, 2008 at 6 (Sept. 2009), available at 

http://bjs.ojp.usdoj.gov/content/pub/pdf/cv08.pdf. 

 6. See SIAN NICHOLAS ET AL., HOME OFFICE, CRIME IN ENGLAND AND WALES 

2004/2005, at 35 (2005), available at 

http://rds.homeoffice.gov/uk/rds/pdfs05/hosb105.pdf  

(reporting that in 2004 British police recorded only 75 percent of reported crimes); Philip 

J. Cook & Nataliya Khmilevska, Cross-National Patterns in Crime Rates, 33 CRIME & 

JUST. 331, 334 (2005) (―Crimes may be missing from the official statistics because . . . 

the authorities fail to record them in crime reports‖). 

 7. See NICHOLAS ET AL., supra note 6, at 35 (―The most frequently mentioned 

reason for not reporting incidents was that victims perceived them to be too trivial, there 

was no loss or they believed that the police would or could not do much about them . . . 

.‖). For further general discussion of non-reporting by police, see generally Wesley G. 

Skogan, The Validity of Official Crime Statistics: An Empirical Investigation, 55 SOC. 

SCI. Q. 25 (1974); Barbara D. Warner, Community Characteristics and the Recording of 

Crime: Police Recording of Citizens’ Complaints of Burglary and Assault, 14 JUST. Q. 

631 (1997). 

 8. KENNETH CULP DAVIS, POLICE DISCRETION 62-66 (1975); HERMAN 

GOLDSTEIN, POLICING A FREE SOCIETY 93-130 (1977). 

http://rds.homeoffice.gov/uk/rds/pdfs05/hosb105.pdf
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offense is minor, the offender acted inadvertently or in good faith, or 

when the offender is especially young, old, or mentally infirm.
9
  Officers 

may also legitimately consider resource constraints, such as the capacity 

of the local jail or other pressing demands on police resources.
10

 Officers 

may decline to intervene formally when they believe that a warning will 

suffice to deter future offending, or when reasonable alternatives are 

available to achieve police goals. It is difficult to be certain how often 

police choose not to arrest when they have legal grounds to do so, but for 

relatively minor offenses, under certain circumstances, informal 

resolution is likely to be at least as common as arrest.
11

 

When crimes are reported to or detected by the police and formal 

investigations are initiated, crime solution rates (or ―clearance‖ rates, in 

police parlance) remain abysmally low relative to common public 

expectations.
12

 Only about one out of every two aggravated assaults 

investigated by police is solved.
13

 The robbery clearance rate is half that, 

and less than one out of every five auto thefts, burglaries, and larcenies 

result in identification of an offender and referral for prosecution.
14

 

When arrests are referred by the police for prosecution, prosecutors 

may decline to pursue cases for many reasons, ranging from insufficient 

or improperly collected evidence to discretionary policies and priorities 

of the prosecuting attorney‘s office to insufficient prosecutorial 

resources.
15

 For those cases that are subject to prosecution, long delays in 

processing are common.
16

 Not only do these delays undermine the 

 

 9. DAVIS, supra note 8, at 63-64. 

 10. See, e.g., Joseph Goldstein, Police Decision Not to Invoke the Criminal 

Process: Low-Visibility Decisions in the Administration of Justice, 69 YALE L.J. 543, 575 

(1960) (describing one precinct‘s unwillingness to fully investigate ―‘run-of-the-mill‘ 

felonious assaults‖ because ―prosecution of each case would force patrolmen to spend too 

much time in court and leave too little time for investigating other offenses‖). 

 11. See William Terrill and Eugene A. Paoline III, Nonarrest Decision Making 

in Police-Citizen Encounters,10 POLICE Q. 308, 308-331 (2007). 

 12. See COMM. TO REVIEW RESEARCH ON POLICE POLICY AND PRACTICES, 

FAIRNESS AND EFFECTIVENESS IN POLICING: THE EVIDENCE 227-28 (Wesley G. Skogan & 

Kathleen Frydl eds., 2004). 

 13. FEDERAL BUREAU OF INVESTIGATION, U.S. DEP‘T OF JUSTICE, CRIME IN THE 

UNITED STATES: UNIFORM CRIME REPORTS 2008 at T.25 (2009), available at 

http://www.fbi.gov/ucr/cius2008/data/table_25.html. 

 14. Id. 

 15. See, e.g., Michael Edmund O'Neil, When Prosecutors Don’t: Trends in 

Federal Prosecutorial Declinations, 79 NOTRE DAME L. REV. 221 (2003) (describing 

these and other reasons offered by federal prosecutors for failing to pursue charges). 

 16. See MATTHEW R. DUROSE & PATRICK A. LANGAN, BUREAU OF JUSTICE 

STATISTICS BULLETIN, FELONY SENTENCES IN STATE COURTS, 2002 at 9 (Dec. 2004), 

available at http://bjs.ojp.usdoj.gov/content/pub/pdf/fssc02.pdf. 

(noting that in 2002, on average, 22% of state felons saw more than one year elapse 

between arrest and sentencing). 
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deterrent goals of criminal sanctioning, but they provide opportunity for 

the commission of new offenses, ranging from non-compliance with 

court-ordered conditions of release to actual criminal re-offending. 

Although the overwhelming majority of cases that are prosecuted end in 

conviction, it is worth remembering that more than 95 percent will be 

resolved through some form of plea arrangement in which the actual 

guilt of the person charged is not subject to full adversarial testing.
17

 

The volume of criminal activity that escapes prosecution does not 

end at sentencing. For the large numbers of convicted offenders for 

whom some form of community supervision is ordered by the courts,
18

 

supervision is commonly cursory due to high probation officer 

caseloads.
19

 High rates of non-compliance with court orders are common, 

too: defendants not infrequently fail to pay fines, complete court-ordered 

treatment, or abide by conditions of pre-trial or post-conviction release.
20

 

Where such failures result in courts issuing bench warrants for the 

offenders‘ arrest, large numbers of those warrants go unserved by police, 

sometimes because police lack the information or resources to actively 

pursue the defendants, and sometimes because the defendants have 

absconded and remain undetected.
21

 

In short, lost opportunities for criminal prosecution and full 

adversarial testing are not in short supply. The volume of offending in 

society exceeds the capacity of the institutions comprising the criminal 

justice system by so great an amount that even significant increases in 

system capacity would have only a marginal impact on the certainty and 

swiftness of punishment. As important as the criminal justice system is, 
 

 17. See MALCOLM M. FEELEY, THE PROCESS IS THE PUNISHMENT: HANDLING 

CASES IN A LOWER CRIMINAL COURT 127, 185 (1992). 

 18. In 2008, approximately 4.3 million people were under probation 

supervision in the United States.  LAUREN E. GLAZE & THOMAS P. BONCZAR, BUREAU OF 

JUSTICE STATISTICS BULLETIN, PROBATION AND PAROLE IN THE UNITED STATES, 2008 at 3 

(2009), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/ppus08.pdf. 

 19. KENNEDY, supra note 3, at 48-49; MARK A.R. KLEIMAN, WHEN BRUTE 

FORCE FAILS: HOW TO HAVE LESS CRIME AND LESS PUNISHMENT 96-97 (2009); see, e.g., 

John L. Worrall, et al., An Analysis of the Relationship Between Probation Caseloads and 

Property Crime Rates in California Counties, 32 J. CRIM. JUST. 231 (2004). 

 20. Much of that non-compliance explains the high rate of revocation for 

persons under community supervision, see discussion infra Section II.B.2.b., See also 

Eric Helland & Alexander Tabarrok, The Fugitive: Evidence on Public Versus Private 

Law Enforcement from Bail Jumping, 47 J. LAW & ECON. 93, 93 (2004) (―[S]ome 

200,000 felony defendants fail to appear every year, and of these, approximately 60,000 

will remain fugitives for at least 1 year.‖). 

 21. See KENTUCKY LEGISLATIVE RESEARCH COMMISSION, REPORT NO. 326, 

IMPROVED COORDINATION AND INFORMATION COULD REDUCE THE BACKLOG OF 

UNSERVED WARRANTS 9 (2005), http://www.lrc.state.ky.us/lrcpubs/RR326.pdf 

(discussing reasons for failure to serve an estimated 265,000-385,000 Kentucky arrest 

warrants, including resource constraints and lack of information-sharing between law 

enforcement agencies). 
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capacity limitations alone mean that society can never hope to address 

all, or even most, criminal offending through full and complete use of the 

criminal justice process.
22

 

 

B.  Questions of Efficacy 

These systemic efficiency problems might be tolerable if the end 

result of lost prosecutorial opportunity were a criminal justice system 

that significantly deterred crime and increased public safety. It is difficult 

to determine in absolute terms the degree to which the routine operations 

of the criminal justice system are effective in reducing crime. It is not, 

after all, feasible to test what conditions might prevail were there no 

functioning criminal justice system—a serious impediment to 

quantification of the good achieved by the present system.
23

 We can 

reasonably speculate that social conditions would be worse—that is to 

say, there would be more crime and less public safety—in the complete 

absence of policing, prosecution, court processing, and correctional 

interventions. Nevertheless, it is worth questioning what impact changes 

at the margins of the criminal justice system in the form of more or less 

policing, prosecution, or punishment, might have on criminal activity. 

The conventional instruments by which the criminal justice system 

seeks to deliver public safety—punishment, deterrence, incapacitation 

and rehabilitation––are powerful and important. They do not function as 

powerfully as they might, however, because they are often applied 

indiscriminately and inadequately. Even where deterrence might be 

realized through threat of punishment, that threat or imposition of 

punishment is often applied so poorly that the deterrent effect is 

weakened. Criminal justice officials commonly assume that offenders 

and potential offenders fully understand the risks and consequences they 

 

 22. See HENRY RUTH & KEVIN REITZ, THE CHALLENGE OF CRIME: RETHINKING 

OUR RESPONSE 1-8 (2003). 

 23. Some insight into this possibility was gained in the immediate aftermath of 

Hurricane Katrina in New Orleans during which time the local criminal justice system 

became nearly inoperable. There clearly were critical problems of crime and disorder 

attributable to that system dysfunction, but the conditions did not prevail long enough to 

allow firm conclusions to be drawn about the long-term consequences of no functioning 

criminal justice system on community safety. See Brandon L. Garrett & Tania Tetlow, 

Criminal Justice Collapse: The Constitution After Hurricane Katrina, 56 DUKE L.J. 127 

(2006); CATARINA GOUVIS ROMAN ET AL., URBAN INSTITUTE, AFTER KATRINA: WASHED 

AWAY? JUSTICE IN NEW ORLEANS (2007), 

http://www.urban.org/UploadedPDF/411530_washed_away.pdf. But see Havidán 

Rodriguez et al., Rising to the Challenges of a Catastrophe: The Emergent and Prosocial 

Behavior Following Hurricane Katrina, 604 ANNALS AM. ACAD. OF POL. & SOC. SCI. 82 

(2006). 
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face if they offend, but officials often fail to ensure that offenders 

actually understand those risks and consequences.
24

 To many offenders, 

especially high-rate offenders, the prospects of punishment appear to be 

low, unpredictable, weak, and unfair, all considerations that undermine 

the goal of deterrence.
25

 

This is not to say that the criminal justice system doesn‘t deter any 

offending—surely, it does. But when one-half to three-fourths of 

incarcerated offenders are re-arrested within three years of their release 

from jail or prison,
26

 we can fairly conclude that punishment alone is 

failing to deter repeat offenders.  If less crime and greater public safety 

are our goals, then the cycle of arrest-prosecution-conviction may not be 

the best, and is certainly not the only, approach that merits our attention. 

 

C.  Questions of Equity 

If the inefficiency and ineffectiveness of the present system were 

not enough to convince us that the criminal justice system needs 

reimagining, then surely coupling those concerns with the system‘s 

inequities would do so.  Whether gauged by inaccurate outcomes or 

biased enforcement, the fairness of the criminal justice system can 

rightly be questioned. 

Fairness can be defined in many ways, but even when taken in its 

most narrow iteration—the conviction of the guilty and the exoneration 

of the innocent—there is reason for grave concern over the state of 

American criminal justice. The widespread success of the Innocence 

Movement and its resulting exonerations have demonstrated that the 

criminal justice system not only fails to convict the guilty but convicts 

the innocent in far more cases than most experts or lay people could have 

imagined only a decade or two ago. Studies of cases in which convicted 

defendants were later exonerated have revealed deep flaws in both the 

investigative and adjudicative processes. Faulty police work, 

prosecutorial misconduct, and reliance on now-discredited forms of 

 

 24. See Andrew Ashworth, Deterrence, in PRINCIPLED SENTENCING: READINGS 

ON THEORY AND POLICY 44, 45 (Andrew von Hirsh et al., eds. 3d ed., 2009); Gary Kleck, 

Constricted Rationality and the Limits of General Deterrence, in PUNISHMENT AND 

SOCIAL CONTROL 291, 306 (Thomas G. Blomberg & Stanley Cohen eds., 2003) (―There is 

generally no significant correlation between perceptions of punishment levels and the 

actual levels of punishment that C[riminal] J[ustice] S[ystem] agencies work hard to 

achieve . . . .‖). 

 25. KENNEDY, supra note 3 at 9-14; KLEIMAN, supra note 19, at 68-85. 

 26. PATRICK A. LANGAN & DAVID J. LEVIN, BUREAU OF JUSTICE STATISTICS 

SPECIAL REPORT, RECIDIVISM OF PRISONERS RELEASED IN 1994, 3 (2002), available at 

http://bjs.ojp.usdoj.gov/content/pub/pdf/rpr94.pdf. 
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forensic analysis, have all played a role in securing wrongful 

convictions.
27

 Given the substantial number of cases in which later-

discovered evidence has exonerated convicted criminals,
28

 we would do 

well to worry whether similarly faulty work underlies many other 

convictions in which no new evidence is likely to surface. We might also 

worry that these same flaws have prevented conviction of the guilty in 

cases where no suspect has ever been identified. 

Our concerns over the fairness of the criminal justice system only 

deepen as our definition of fairness expands. The disparate racial impact 

of current enforcement policy is too great to be ignored, even once we 

account for ―innocent‖ explanations such as disproportionate rates of 

offending and victimization within minority communities.
29

 Although 

African Americans comprise less than thirteen percent of the U.S. 

population,
30

 thirty-eight percent of our country‘s two million prison 

inmates are black.
31

 Based on current rates of first incarceration, 

approximately one of every three black men will spend time in state or 

federal prison during his lifetime, compared to one in seventeen white 

men.
32

 

 

 27. See Brandon L. Garrett, Judging Innocence, 108 COLUM. L. REV. 55, 122-

126 (2008); Rachel E. Barkow, Organizational Guidelines for the Prosecutor’s Office,  

31 CARDOZO L. REV. 2089 n.1 (2010) (describing cases of prosecutorial misconduct, 

including those involving wrongful convictions); Melanie D. Wilson, An Exclusionary 

Rule for Police Lies, 47 AM. CRIM. L. REV. 1, 12 (2010) (―According to the [Innocence] 

Project, half of the first seventy-four wrongly convicted defendants were found guilty as 

a result of ‗police misconduct‘‖). 

 28. Douglas H. Ginsburg & Hyland Hunt, The Prosecutor and Post-conviction 

Claims of Innocence: DNA and Beyond?, 7 OHIO ST. J. CRIM. L. 771, 772 (2009) (noting 

―the large number of exonerations based upon DNA evidence—252 so far in the United 

States alone‖). 

 29. Becky Pettit & Bruce Western, Mass Imprisonment and the Life Course: 

Race and Class Inequality in U.S. Incarceration, 69 AM. SOC. REV. 151, 153 (2004) 

(―Although crime rates may explain as much as 80 percent of the disparity in 

imprisonment, a significant residual suggests that blacks are punitively policed, 

prosecuted, and sentenced.‖ (citation omitted)). 

 30. According to the U.S. Census Bureau, in 2009, blacks comprised 12.9 

percent of the U.S. population.  U.S. CENSUS BUREAU, STATE AND COUNTY QUICKFACTS, 

http://quickfacts.census.gov/qfd/states/00000.html (last visited Aug. 20, 2010). 

 31. WILLIAM J. SABOL ET. AL., U.S. DEP‘T OF JUSTICE, BUREAU OF JUSTICE 

STATISTICS BULLETIN, PRISONERS IN 2008, 2 (2009), available at 

http://bjs.ojp.usdoj.gov/content/pub/pdf/p08.pdf. 

 32. THOMAS P. BONCZAR, U.S. DEP‘T OF JUSTICE, BUREAU OF JUSTICE 

STATISTICS SPECIAL REPORT, PREVALENCE OF IMPRISONMENT IN THE U.S. POPULATION, 

1974-2001 8 (2003), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/piusp01.pdf. 
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In several states, racial disparity is even more extreme.
33

 In 

Wisconsin, for example, African Americans comprise almost half of the 

prison population although they make up only six percent of the general 

population.
34

 In Connecticut, Iowa, New Jersey, and Vermont, racial 

disparities in imprisonment are even greater.
35

 

It is important to remember that racial disparity occurs not only in 

the prison system, but at every stage of the criminal justice process, from 

initial police contact and arrest through parole release and revocation.
36

 

While the causes of racial disparity in the criminal justice process are 

multiple and complex,
37

 the issue is one that demands greater attention. 

Despite the work of study commissions, task forces, and policy 

initiatives over the course of several decades,
38

 racial disparities have 

neither been eliminated nor adequately explained. This troubling reality 

underlines the need for a fundamentally re-examination of the ways in 

which the criminal justice system identifies crime and responds to it. 

 

II.  RETHINKING THE MEANING OF PUBLIC SAFETY 

A.  What Public Safety Means 

Appreciating the magnitude of the capacity constraints confronting 

the criminal justice system is only a first step to understanding why the 

 

 33. MARC MAUER & RYAN S. KING, THE SENTENCING PROJECT, UNEVEN 

JUSTICE: STATE RATES OF INCARCERATION BY RACE AND ETHNICITY (2007), available at 

http://sentencingproject.org/doc/publications/rd_stateratesofincbyraceandethnicity.pdf. 

 34. COMMISSION ON REDUCING RACIAL DISPARITIES IN THE WISCONSIN JUSTICE 

SYSTEM, FINAL REPORT 2 (2008), available at 

ftp://doaftp04.doa.state.wi.us/doadocs/web.pdf. 

 35. MAUER & KING, supra note 33, at 6, T.2. 

 36. THE SENTENCING PROJECT, REDUCING RACIAL DISPARITY IN THE CRIMINAL 

JUSTICE SYSTEM: A MANUAL FOR PRACTITIONERS AND POLICYMAKERS 2 (2d ed. 2008), 

available at 

http://www.sentencingproject.org/doc/publications/rd_reducingracialdisparity.pdf 

 37. See, e.g., Richard S. Frase, What Explains Persistent Racial 

Disproportionality in Minnesota’s Prison and Jail Populations?, 38 CRIME AND JUST. 

201 (Michael Tonry ed. 2009). 

 38. See, e.g., Conn. Public Act No. 00-154 (2000) (establishing state Racial and 

Ethnic Disparity Commission); Wis. Exec. Order No. 251 (May 13, 2008) (establishing 

state Racial Disparities Oversight Commission); WEST VIRGINIA TASK FORCE TO STUDY 

PERCEIVED RACIAL DISPARITY IN THE JUVENILE JUSTICE SYSTEM, FINAL REPORT 1 (2002), 

available at http://www.state.wv.us/wvsca/JuvJus/FinalReport.pdf (concluding that it 

would take ―a number of years‖ to ―determine what procedures, policies and practices 

within the system are contributing to D[isproportionate] M[inority] C[ontact]‖ with West 

Virginia youth, and how to reduce it); 
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conventional tools of arrest, prosecution and conviction are alone 

inadequate to ensure public safety. Equally important is our ability to 

define what public safety means. Would our communities be safe if more 

crimes were reported? If those crimes were solved? If more perpetrators 

were punished?  Safer, perhaps, but not necessarily safe. The reason is 

best explained by illustration. 

Imagine the safest neighborhood you know. For those in Madison, 

Wisconsin, it might be the tiny, affluent Village of Shorewood Hills. 

Nestled on the edge of a lake just to the west of the University of 

Wisconsin campus, it is a quiet, wooded neighborhood where children 

still safely ride their bicycles to local parks with no need for adult 

supervision. Contrast that image with the most unsafe neighborhood you 

have ever visited. Some neighborhoods on the North Side of Milwaukee 

fits that description. Approximately one-quarter of the people confined in 

Wisconsin prisons hail from five zip codes in that area,
39

 which also 

contains many of the state‘s probationers, parolees, and former 

prisoners.
40

 The neighborhood itself is blighted, with few employment 

opportunities and staggering poverty.
41

 

What is it that makes Shorewood Hills safer than Milwaukee‘s 

North Side? Is it that the rates of arrest, prosecution, and conviction are 

markedly higher in Shorewood Hills than Milwaukee? Of course not. 

Public safety is not a product of the criminal justice system. Rather, it is 

the product of cooperative living. Its primary creators are not police 

officers or prosecutors or judges, but families, churches, schools, Little 

Leagues, Girl Scouts, and other civic organizations designed not to 

punish and stigmatize, but to foster mutual respect and appreciation for 

communal life.
42

 Public safety is about more than patrolling officers and 

 

 39. In June 2008, there were 23,577 people incarcerated in the Wisconsin state 

prison system.  HEATHER C. WEST & WILLIAM J. SABOL, U.S. DEP‘T OF JUSTICE, BUREAU 

OF JUSTICE STATISTICS, PRISON INMATES AT MIDYEAR 2008 – STATISTICAL TABLES 3 tbl. 2 

(2009), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/pim08st.pdf. Of those, 

10,894 were residents of Milwaukee County, and 4,191 lived in zip codes 53206, 53210, 

53212, 53209, and 53208.  JOHN PAWASARAT, EX-OFFENDER POPULATIONS IN 

MILWAUKEE COUNTY, 14 (2009), available at 

http://www4.uwm.edu/eti/2009/ExOffendersMilwaukeeCounty.pdf. 

 40. PAWASARAT, supra note 39, at 2, 8 (describing demographics of persons 

released from prison and under supervision by zip code). 

 41. See, e.g., LOIS M. QUINN, NEW INDICATORS OF NEIGHBORHOOD NEED IN 

ZIPCODE 53206 36 (2007), available at http://www4.uwm.edu/eti/2007/53206N.pdf 

(detailing negative economic factors affecting the neighborhood). 

 42. See Walter J. Dickey & Peggy A. McGarry, The Search for Justice and 

Safety Through Community Engagement: Community Justice and Community 

Prosecution, 42 IDAHO L. REV. 313, 343-44 (2006); MICHAEL E. SMITH & WALTER J. 

DICKEY, REFORMING SENTENCING AND CORRECTIONS FOR JUST PUNISHMENT AND PUBLIC 

SAFETY (U.S. DEP‘T OF JUSTICE, OFFICE OF JUSTICE PROGRAMS) 2 (1999), available at 

http://www.ncjrs.gov/pdffiles1/nij/175724.pdf. 
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criminal convictions. Robustly defined, it is a condition of life in which 

people are free to come and go free of victimization and the fear of 

victimization.
43

 

The object of the criminal justice system, in our view, ought to be 

the creation of public safety thus defined and the mobilization of assets 

within our communities to deliver it. As we think about public safety, 

whether in places like Shorewood Hills or North Side Milwaukee, one 

major objective of those working in the criminal justice system should be 

the mobilization of people, organizations, business, and other assets that 

can bring naturally-occurring forces to bear on behavior so as to foster 

greater compliance with the law and promote greater socialization into 

norms of law-abiding behavior. 

That is not to say that agencies of the criminal justice system 

shouldn‘t continue much of their conventional work. Rather, it is to 

suggest that insofar as the traditional tools of the criminal justice system 

are utilized, it should be with an eye to the strategic enhancement of 

public safety. Some years ago, the City of Minneapolis, Minnesota 

confronted a serious public safety problem. Midtown had once been a 

solid working class neighborhood with many small businesses, a 

hospital, and the largest building in Minneapolis, a Sears Roebuck 

warehouse located at the intersection of Chicago Avenue and Lake 

Street.
44

 In 1994, the Sears warehouse closed, and throughout the 1990s 

the neighborhood deteriorated with increased gang activity, high levels 

of misdemeanor crime, and some instances of serious violence on the 

rise.
45

 A bus transfer point outside the abandoned warehouse facilitated 

criminal activity, with many people congregating in the location 

throughout the day.
46

 

The Chicago-Lake crime workgroup was comprised of local 

business owners, representatives from the nearby hospital, interested 

community members, and church leaders, as well as the local prosecutor, 

 

 43. See Dickey & McGarry, supra note 42, at 324-25; SMITH & DICKEY, supra 

note 42, at 2. 

 44. 

http://midtownproduceexchange.com/pages.cfm?cat2_name=Midtown%20Exchange 

(describing history of the building now known as the Midtown Exchange and Global 

Market, which remains the largest building in Minneapolis). 

 45. See Dickey & McGarry, supra note 42, at 330-31; Mark Anderson, 

Sheraton Hotel adds to Midtown revival in Minneapolis, FINANCE AND COMMERCE, Feb. 

2, 2006 (―Chicago Avenue‘s intersection with Lake Street, which has long been one of 

the city's highest-crime commercial districts, a corner where shootings, vandalism and 

boarded storefronts mixed with the everyday traffic at a handful of stalwart small 

businesses.‖). 

 46. See Dickey & McGarry, supra note 42, at 330-31. 
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community police, and parole officers.
47

 Together they devised a plan to 

enhance public safety. Some steps in that plan were informed by the 

knowledge and expertise of criminal justice officials, but did not require 

formal law enforcement action. The empty warehouse, which had 

become a magnet for drug activity, was rehabilitated and turned into a 

mixed use development that contains condominiums, a hotel, a global 

market, and office space for the hospital‘s administrative staff.
48

 A new 

bus transfer point was created in a different, less troubled location with 

better security.
49

 Other steps in the plan, however, required strategic 

employment of the resources of the criminal justice system. After police 

determined that a majority of misdemeanor crimes in the area were being 

committed by persons under correctional supervision, the county 

corrections department more aggressively supervised the offenders 

drawn to that place.
50

 

As the Minneapolis experience demonstrates, the traditional tools of 

the criminal justice system can be powerful instruments in advancing 

public safety when they are used strategically. Had Minneapolis officials 

been content to arrest and prosecute every offender in sight without 

changing the environmental factors that were enabling criminal activity, 

however, the result would likely have been a steady stream of low-level 

offenders and a street corner that remained unsafe and undesirable. 

Instead, Midtown is now a thriving commercial and residential center. 

 Another, even simpler, example comes from Portland, Oregon. 

When open-air drug dealing on the city‘s north side limited residents‘ 

ability to safely access a local park, the neighborhood-based prosecutor 

consulted with local stakeholders in a search for solutions.
51

 One local 

business person suggested activating the park‘s sprinkler system at 

 

 47. See Philips Partnership, Building on Success: Anti-Crime Initiatives Lead to 

New Investments at Chicago-Lake (2003), 

http://www.phillipspartnership.org/safetynews_Spring2003.html (describing efforts and 

listing members of the working groups); see also Midtown Exchange News, Public 

Safety, http://www.midtowncommunityworks.org/exchange/safety (last visited Aug. 14, 

2010) (―The Midtown Exchange lies at the heart of one of the most innovative and 

successful community crime prevention efforts in Minneapolis. Chicago-Lake has 

benefited from the coordinated efforts of residents, business owners, prosecutors, and 

members of different local law-enforcement agencies over the past several years, helping 

to turn a crime-challenged area into one of the region‘s most dynamic centers of private 

and public investment.‖) 

 48. See Midtown Exchange News, Tenant Plan, 

http://www.midtowncommunityworks.org/exchange/tenants, (last visited Aug. 14, 2010). 

 49. See Dickey & McGarry, supra note 42, at 331-32. 

 50. Id., at 332; See Phillips Partnership, Philips Partnership to Aid Chicago-

Lake Crime Initiative (2002), http://www.phillipspartnership.org/pdf/newsletter6_02.pdf. 

 51. AMERICAN PROSECUTORS RESEARCH INSTITUTE, UNWELCOME GUESTS: A 

COMMUNITY PROSECUTION APPROACH TO STREET LEVEL DRUG DEALING AND 

PROSTITUTION 1 (2004), available at http://www.ndaa.org/pdf/unwelcome_guests_04.pdf. 
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intermittently throughout the day.
52

 That simple, environmental change 

was all it took. As the prosecutor later explained, ―No expenditure of 

police or prosecutor resources, the problem is solved, and all we did was 

water the lawn.‖
53

 

B.  Principles for Change 

The approaches to public safety we find most promising are 

animated by several basic principles. First, they show an appreciation for 

mechanisms of social control found outside the criminal justice system. 

Second, they are directed more toward reducing opportunities for crime 

than toward punishing or rehabilitating those who have already 

committed crimes. Third, they define crime problems precisely and 

contextually, with sensitivity to the ways in which places, people, 

business practices, and other specific factors enable particular types of 

criminal activity to occur at certain times and in certain places. 

 

1. PREFERENCE FOR INFORMAL MECHANISMS OF SOCIAL CONTROL 

Rather than viewing the limited capacity of the criminal justice 

system as a cause for despair, innovative criminal justice initiatives use 

the government‘s resource constraints as a catalyst for rallying informal 

forces of social control. While instances of concerted, organized reliance 

on informal sources as a means of reducing criminal activity are scarcer 

than we think they should be, simple examples of such reliance abound, 

particularly in cases involving juvenile offenses. When managing cases 

of truancy or other low level delinquency behavior by youth athletes, for 

example, police may ―refer‖ some cases to the high school coach rather 

than to the juvenile justice system. By doing so, the officer is 

acknowledging that, under certain circumstances, the coach‘s authority 

and control over the student athlete may well exceed that of the state. 

Likewise, when police officers refer delinquency cases to teen peer 

 

 52. Id. 

 53. Id.  (quoting Multnomah County Deputy District Attorney Wayne Pearson).  

Environment redesign cannot solve every crime problem, but there is substantial evidence 

suggesting that design plays a role in promoting or discouraging crime and that changes 

in environmental design can reduce crime without invariably displacing it.  See generally  

Paul Michael Cozens, Greg Saville & David Hillier, Crime Prevention Through 

Environmental Design (CPTED): A Review and Modern Bibliography, 23 PROP. MGMT. 

328-356 (2005); Ralph B. Taylor & Stephen Gottfredson, Environmental Design, Crime, 

and Prevention: An Examination of Community Dynamics, 8 Crime & Just. 387 (1986).  
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courts, that too is an acknowledgement that more benefits may flow from 

peer influence than formal state interference.
54

 

 Even in cases involving more serious offending, in which 

invocation of the criminal process is warranted, criminal conduct can 

often be more effectively controlled through intelligent leveraging of 

state authority than through automatic arrest and prosecution. One 

poignant example comes from High Point, North Carolina. Utilizing a 

strategy that has been replicated in twenty-five cities across the United 

States, police officers teamed with community members to confront the 

problem of open air drug markets and related violence.
55

 In the 

beginning, police proceeded on two fronts. One was traditional: officers 

gathered solid evidence of guilt and developed clear cut cases for 

criminal prosecution of identified offenders.
56

 The other was less 

conventional. Officers convened meetings with community members in 

neighborhoods plagued by drug dealing, openly confronting racial 

tensions and distrust between residents and law enforcement and 

challenging the community‘s perceived complicity with criminal 

activity.
57

 Once dialogue was established, police teamed with 

prosecutors, community leaders, and drug dealers‘ mothers and 

grandmothers in an effort to dissuade offenders from criminal activity. 

Under this initiative, identified offenders are ―called in‖ to meetings at 

which formal and informal pressures are exerted. 

The central moment of these call-in meetings comes when 

community elders, parents and other loved ones look the drug dealers in 

the eye and say, ―We love and care about you. We want you to succeed. 

We need you alive and out of jail. But if you do not absolutely 

understand that we disapprove of what you are doing, we are going to set 

that straight today.‖
58

 The community is infinitely tougher than anyone 

else could ever be. 

On the law enforcement side, the signal moment occurs when 

officers tell all the dealers in the room, ―We want to take a chance on 

you. We have done the investigation, and we have cases against you 

ready to go. You could be in jail today, but we do not want to ruin your 

 

 54. See JEFFREY A. BUTTS, ET AL., THE IMPACT OF TEEN COURT ON YOUNG 

OFFENDERS 27-28 (2002), available at http://www.urban.org/UploadedPDF/410457.pdf 

(finding that in studies of four teen court programs, participants in two were significantly 

less likely to reoffend than juveniles processed through the formal delinquency system, 

and participants in remainder were no more likely to offender than the comparison 

group). 

 55. David M. Kennedy, Drugs, Race and Common Ground: Reflections on the 

High Point Intervention, 262 NAT‘L INST. OF JUST. J. 12, 17 (2009). 

 56. Id. at 13. 

 57. Id. at 13, 15. 

 58  Id. at 16. 
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life. We have listened to the community. We do not want to lock you up, 

but we are not asking. This is not a negotiation. If you start dealing 

again, we will sign the warrant, and you will go to jail.‖
59

 This strategy 

does several things. It puts the dealers in a position where they know that 

the next time they deal drugs, there will be formal consequences. It 

proves to the community that the police are not part of a conspiracy to 

fill the prisons with their children. And it frees the community to take a 

stand.  

Preliminary results from formal evaluations of the High Point 

intervention show staggering results. In the first four years following the 

commencement of the High Point Intervention, one neighborhood alone 

saw a thirty-nine percent decline in violent crime and a thirty percent 

decline in drug crime.
60

 Importantly, no evidence of displacement has 

been found.
61

 

Under a traditional view of the criminal justice system, ―out-of-

system‖ referrals and diversions from formal prosecution such as those 

described above might be considered an abdication of responsibility on 

the part of law enforcement. We view it differently, and suggest that in 

many cases, strategies that employ community members, teachers, 

parents, and peers to exert pro-social influence on their neighbors, 

students, children, and colleagues are often to be preferred over strategies 

that impose the punitive power of the state where more natural forces 

might yield greater public safety at lower cost to human lives and to 

already-taxed courts and correctional systems. The High Point 

experience illustrates that some measure of deterrence can be realized 

through use of official warnings that do not require a full and immediate 

commitment to arrest and prosecution. Too often, criminal justice 

officials reach automatically for the familiar tools of arrest and 

prosecution without first taking full advantage of the power that threats 

of punishment alone might carry. 

2. SEEING CRIME PREVENTION AS THE SYSTEM‘S PRIMARY GOAL 

The second principle animating the most promising developments 

we have seen is recognition that crime prevention, rather than crime 

response, should be the primary aim of the criminal justice system. In 

other words, the goal of preventing future bad behavior should be 

allowed to trump the goal of punishing past bad behavior when the two 

goals conflict. Rhetoric notwithstanding, relatively few police resources 

are devoted to targeted crime prevention efforts, and even fewer 

 

 59  Id. 

 60. Id. 

 61. Id. at 17. 
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prosecutorial resources are committed to such efforts.
62

 Crime prevention 

is largely viewed as ancillary to the police and prosecution functions, 

which focus primarily on responding to reports of crimes that have 

occurred and punishing those offenders who can be identified and 

captured. Despite these realities of resource allocation, there are many 

reasons to prefer efforts that prevent crime over those that seek only to 

redress it. Not least of these, of course, is the suffering and fear that can 

be avoided if victimization never occurs. 

 

a. Learning from situational crime prevention 

Over the past several decades, a rich body of literature has been 

developing that promotes non-traditional models of crime prevention. 

Recognizing that crime is caused at least as much by opportunity as by 

moral failure or social dysfunction, criminologists such as Ronald Clarke 

and Marcus Felson have challenged the deeply-held notion that crime 

reduction can only be achieved by solving large scale socio-economic 

problems or by altering the constitutional characteristics of criminals.
63

 

The complementary frameworks of routine activity theory, crime pattern 

theory, and rational choice perspectives all suggest that it is a mistake to 

either focus too narrowly on the psychopathologies of individual 

offenders or to identify the underlying crime problems too broadly as 

ones arising out of poverty, relative deprivation, or other intractable 

social challenges.
64

 Instead, these ―criminologies of everyday life‖
65

 

challenge us to define and study crime as a contextualized phenomenon, 

specific to the discrete, local circumstances in which it occurs.
66

 

Routine activity theory holds, for example, that any given crime 

problem can be analyzed as the convergence of three essential factors: a 

motivated offender encountering a suitable target or victim in some 

 

 62. It is true that, broadly speaking, nearly all police and prosecutors‘ activities 

have some plausible crime prevention purpose underpinning them. In this context, 

however, by targeted crime prevention we mean those activities that purposely seek to 

prevent specific crime types through means other than simple police presence or law 

enforcement, and which are both theory-driven and evidence-based. 

 63. See generally RONALD V. CLARKE & MARCUS FELSON, ROUTINE ACTIVITY 

AND RATIONAL CHOICE: ADVANCES IN CRIMINOLOGICAL THEORY vol. 5 (Transaction 

Publishers 1993). 

 64. See Ronald V. Clarke, Situational Prevention, Criminology, and Social 

Values, in ETHICAL AND SOCIAL PERSPECTIVES ON SITUATIONAL CRIME PREVENTION 97-98 

(Andrew Von Hirsh, David Garland & Alison Wakefield eds., 2000). 

 65. David Garland, The Limits of the Sovereign State: Strategies of Crime 

Control in Contemporary Society, 36 BRIT. J. OF CRIMINOLOGY 445, 450 (1996). See also 

MARCUS FELSON, CRIME AND EVERDAY LIFE (3d ed. 2002). 

 66. CLARKE & FELSON, supra note 63; GOLDSTEIN, supra note 8, at 59. 
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environment that lacks capable guardianship.
67

 This approach suggests 

that police, prosecutors, and other criminal justice system actors (and 

non-system actors, too, for that matter) can reduce opportunities for 

crime by altering the circumstances of offenders, places, or targets. By 

making crimes more difficult to commit, increasing the risks of 

detection, or reducing the gains to be derived from criminal activity, 

stakeholders can dissuade would-be offenders from making the effort to 

commit crime.
68

 

The power of situational crime prevention has been demonstrated 

with respect to many types of crime,
69

 but its potential is perhaps most 

profoundly illustrated by an example that comes from outside the 

criminal justice system. In 1960, approximately half of all suicides 

committed in England and Wales were accomplished by the same 

method: a desperate individual would asphyxiate himself by sticking his 

head into his home‘s coal-fired oven.
70

 When petroleum oil replaced coal 

as the principal heating fuel later in the 1960s, suicides by gas dropped to 

approximately twenty percent of all suicides.
71

 By the mid-1970s, when 

natural gas replaced petroleum oil as the principal heating fuel, suicides 

by gas were reduced to less than one percent of all British suicides.
72

 

Significantly, suicide by methods other than gas did not increase 

commensurately throughout this period, demonstrating that a significant 

portion of suicidal people did not find other ways to kill themselves 

when a simple method was no longer available to them.
73

 Although 

changes in heating fuel were not made in response to the problem of 

suicide, that relatively minor environmental change eliminated what was 

once a serious threat to the safety and welfare of British citizens. 

 

 67. Lawrence E. Cohen & Marcus Felson, Social Change and Crime Rate 

Trends: A Routine Activity Approach, 44 AM. SOC. REV. 588, 589 (1979). 

 68. See Ronald V. Clarke, Introduction to SITUATIONAL CRIME PREVENTION: 

SUCCESSFUL CASE STUDIES 1, 2-3 (RONALD V. CLARKE ed., 2d ed. 1997). 

 69. Id. at 5. The Center for Problem-Oriented Policing‘s situational crime 

prevention evaluation database provides a wealth of additional examples.  See Situational 

Crime Prevention Evaluation Database, http://www.popcenter.org/library/scp. For a more 

extended discussion of the role of place in criminal law and criminal justice, see Adam 

Benforado, The Geography of Criminal Law, 31 CARDOZO L. REV. 823, 831-32 (2010). 

 70. Ronald V. Clarke & Pat Mayhew, The British Gas Suicide Story and Its 

Criminological Implications, 10 CRIME & JUST. 79, 84 (1988). See also David Lester, 

Controlling Crime Facilitators: Evidence from Research on Homicide and Suicide, in 1 

CRIME PREVENTION STUDIES 35, 44-47 (RONALD V. CLARKE ed., Willow Tree Press, Inc. 

1993) (reviewing studies of changes in heating gas in England, Japan, the Netherlands, 

Northern Ireland, Scotland, Switzerland, and the United States, and finding displacement 

in some but not all countries). 

 71. See Clarke & Mayhew, supra note 70, at 88 tbl. 1. 

 72. Id. 

 73. Id. at 92. 
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The lesson to be learned from the British experience is that 

undesirable human actions—even complex and strongly motivated 

ones—can be reduced or eliminated by changing the ease with which the 

action can be carried out. While situational crime prevention theory has 

been used by law enforcement to great effect here and there in isolated 

instances, it has not yet come into its own as the primary way in which 

all criminal justice actors, from police to prosecutors to law enforcement 

agents, confront threats to public safety. It is unfortunate that the 

criminal justice system continues to devote the vast majority of its 

resources to attempting to control the behavior of offenders, with far less 

attention given to safeguarding crime victims and targets, and increasing 

guardianship over the places in which crime might occur.
74

 

 

b. Working to decrease recidivism by fostering success 

Although situational crime prevention emphasizes the need to make 

crime more difficult to commit by better protecting vulnerable places and 

people, successful crime reduction efforts still require some attention to 

offenders themselves. In some instances, justice and public safety will 

require that certain serious offenders be incapacitated through 

incarceration. In many cases, offenders will additionally be subject to a 

period of pre- or post-custodial community supervision. In its best 

incarnation, such supervision brings the power of the state to bear on 

offenders in a way that enhances public safety. The problem with 

prevailing approaches to community supervision, however, is that they 

more often set offenders up for failure than provide opportunities for 

success. 

Of those probationers whose supervision ended in 2008, 

approximately thirty percent committed new offenses, absconded from 

supervision, or otherwise failed to adequately comply with the terms of 

their conditional release.
75

 The failure rates for persons under post-

custodial supervision are even worse: on average, within three years of 

release from prison, two-thirds of released persons are reincarcerated.
76

 

 

 74. See Marcus Felson & Ronald V. Clarke, Routine Precautions, Criminology, 

and Crime Prevention, in CRIMINOLOGY AND PUBLIC POLICY: PUTTING THEORY TO WORK 

(Hugh D. Barlow & Scott H. Decker eds., 2010) (arguing that long-time academic 

neglect of the study of routine precautions can be attributed to a ―too exclusive[e]‖ focus 

on offenders instead of ―the situations in which they operate‖). 

 75. See LAUREN E. GLAZE & THOMAS P. BONCZAR, U.S. DEP‘T OF JUST., 

BUREAU OF JUSTICE STATISTICS BULLETIN, PROBATION AND PAROLE IN THE UNITED 

STATES, 2008, at 4 (2009). 

 76. PATRICK A. LANGAN & DAVID J. LEVIN, U.S. DEP‘T OF JUST., BUREAU OF 

JUSTICE STATISTICS SPECIAL REPORT,  RECIDIVISM OF PRISONERS RELEASED IN 1994, at 1 

(2002).  When this figure is subdivided, it becomes clear that released persons ―who have 
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Nationally, thirty-four percent of new prison admissions are a result of 

parole revocation,
77

 and in some states more than half of the state prison 

population is now composed of persons incarcerated as a result of failure 

to comply with the conditions of community supervision.
78

 

Some of these returning prisoners are incarcerated as a result of new 

criminal violations (whether charged or uncharged), which sometimes 

warrant reconfinement in the interest of public safety. Far too often, 

however, persons under correctional supervision are being returned to 

custody as a result of failing to comply with the technical terms of their 

supervised release. Missing appointments, failing to quickly secure 

housing or employment, and other non-criminal infractions may result in 

a return to custody. In some jurisdictions, up to seventy-five percent of 

cases in which an offender has violated a technical rule result in a return 

to prison.
79

 

At first blush, it might appear that revoking offenders for technical 

rule violations is an example of the sort of proactive crime prevention we 

have been advocating. After all, if conditionally released persons can be 

lawfully reapprehended before they commit more serious violations, then 

haven‘t we prevented crime? Such logic might be sound if technical 

violations were known predictors of future criminal behavior; however, 

the limited available research suggests that there is little, if any, 

connection between most minor rule violations and later criminal 

activity.
80

 

 

been to prison several times before have very high recidivism rates—more than 80 

percent are rearrested within three years of release from prison.  In contrast, less than half 

of first-time releases and older releases are rearrested within three years of their release.‖  

JOAN PETERSILIA, WHEN PRISONERS COME HOME: PAROLE AND PRISONER REENTRY 262 

(2009). 

 77. See SABOL, supra note 31, at 34 tbl. 12. 

 78. See, e.g., RYKEN GRATTET, JOAN PETERSILIA & JEFFREY LIN, PAROLE 

VIOLATIONS AND REVOCATIONS IN CALIFORNIA, at 5 (2008), available at 

http://www.ncjrs.gov/pdffiles1/nij/grants/224521.pdf (―On any given day, six out of ten 

admissions to California prisons are returning parolees.‖); see also PEW CENTER ON THE 

STATES, PUBLIC SAFETY PERFORMANCE PROJECT, Texas Report, at 1 (2007), available at 

http://www.pewcenteronthestates.org/uploadedFiles/TX%20State%20Profile%202-22-

07.pdf (reporting that ―[t]wo-thirds of prison admissions are people whose parole or 

probation was revoked.‖). 

 79. See GRATTET, PETERSILIA & LIN, supra note 78, at 19. 

 80. It is important to distinguish between technical violations, such as those 

described above, that lack a clear nexus to an offender‘s crime of conviction, and 

violations of technical rules that are closely tied to the specific risks posed by individual 

offenders. For example, a thief‘s failure to comply with the rule that she avoid consuming 

alcohol should be viewed differently from a sex offender‘s failure to comply with the rule 

that he avoid loitering at playgrounds. For the purposes of this Essay, we are referring to 

technical violations of the former variety, and not the more serious violations exemplified 

by the latter example. 
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But the problem is worse than mere overzealous enforcement. 

Compelling research suggests that the unnecessary removal of 

individuals from their communities has serious effects on the stability of 

families and neighborhoods, and may actually contribute to problems of 

crime and disorder.
81

 Viewed in this context, it becomes clear that 

successful crime prevention requires a commitment to promoting the 

success of persons under community supervision. 

How should the criminal justice system go about achieving that 

goal? While providing resources such as employment assistance may 

assist former offenders in desisting from criminal activity,
82

 community 

correctional agencies should also utilize simpler solutions. Many minor 

technical violations could be avoided altogether if those entrusted with 

community supervision took care to craft rules of supervision that were 

tailored to the specific risks posed by the individuals in their charge and 

to the conditions in which those individuals find themselves. 

Imagine, for example, an individual convicted of forgery who has 

been placed on probation. In many jurisdictions, he would be made 

subject to standardized rules, which might include a curfew and a 

prohibition against consuming alcohol outside his home during the 

period of supervision. If he were to go out one night and have a drink at 

the local tavern, his behavior, while prohibited, would pose no risk to 

community safety; nevertheless, such behavior would subject him to the 

risk of incarceration. Although revocation under these facts would 

consume substantial public resources, it would do nothing to advance 

public safety. Such a result could be avoided altogether if correctional 

agents were to abandon the use of standardized conditions unrelated to 

offenders‘ personal criminal propensities. 

A safety-conscious and success-focused response to community 

supervision would not merely eliminate unnecessary conditions, 

however. It would also call upon correctional agents to target their 

enforcement power in a way that would address known risks that 

individual offenders pose to specific locations or victims. For example, if 

an offender is known to commit crime at a particular location, 

supervision rules might include a stay-away order that limits or outright 

prohibits the offender‘s presence at the vulnerable location. By 

eliminating conditions unrelated to the known safety risks and imposing 

conditions designed to reduce the actual risks posed by a given offender, 

 

 81. See, e.g., TODD R. CLEAR, IMPRISONING COMMUNITIES: HOW MASS 

INCARCERATION MAKES DISADVANTAGED NEIGHBORHOODS WORSE (2007). 

 82. See John H. Laub & Robert J. Sampson, Understanding Desistance from 

Crime, 28 CRIME & JUST. 1, 13 (2001) (reporting that employment is among the factors 

most strongly correlated with desistance). 
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correctional agents can promote success for those under their supervision 

and, at the same time, advance public safety. 

3. UNDERSTANDING CRIME IN SPECIFIC TERMS 

The third principle underlying the most promising developments in 

criminal justice is an ability to analyze crime problems in discrete, 

localized terms. Crime is popularly conceived as a monolithic 

phenomenon, divisible if at all, only by the titles and mens rea assigned 

by the criminal code. We think it makes more sense to think of crime 

(and disorder) as comprising hundreds of distinct problems. Like medical 

ailments, crimes can be divided into numerous readily identifiable 

categories depending on the manner and context in which they occur. 

Why does labeling matter? The problem of ―sexual assault‖ is too 

multidimensional to be readily tackled by any single criminal justice 

effort. Acquaintance rape on a college campus, however, is a more 

discrete problem with unique attributes that can more effectively be 

addressed through thoughtful criminal justice initiatives.
83

 Although 

crime problems can be classified into more general types, and some 

responses may be helpful in controlling more than one crime problem, 

the most effective interventions are those that define and analyze crime 

problems and their causes within a focused context. To effectively 

engage in such efforts, criminal justice practitioners require resources to 

effectively analyze the dynamics of indentified crime problems. Crime 

problem analysis should include defining the communities of interest 

relevant to each problem with sufficient specificity so as to make it 

possible to understand the problem‘s causes and contributing factors and 

the various interests at stake in addressing that problem.
84

 

When analysis of an identified crime problem points to responses 

and interventions deemed likely to be effective, police, prosecutors, and 

correctional agents must be able to broker responsibility to those entities 

with the authority and capacity to best address the problem that has been 

identified. It is often the case that once problems have been identified 

and analyzed, it becomes apparent that entities outside the criminal 

justice system have greater capacity to reshape and control problems than 

do the police, prosecutors, courts, and correctional agencies. 

 

 83. See, e.g., Rana Sampson, Acquaintance Rape of College Students, 

PROBLEM-ORIENTED GUIDES FOR POLICE, Guide No. 17 (2002), available at 

http://www.popcenter.org/problems/pdfs/Acquaintance_Rape_of_College_Students.pdf. 

 84. All criminal justice system agencies would benefit by having available to 

them professional analysts—either employed by the agency or from without—to conduct 

the necessary local analysis of problems. Unfortunately, however, while some law 

enforcement agencies employ such professionals, they remain in the distinct minority.  

Prosecutors and correctional agencies have even less access to trained analysts. 
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Consider the problem of shoplifting, for example. Shoplifting is 

thought to be ―one of the most common but least detected‖ crimes.
85

 In 

fact, surveys suggest that police apprehend less than one percent of all 

shoplifting incidents.
86

 Although much shoplifting goes undetected, we 

in fact know a great deal about when and where it occurs. Shoplifters are 

most likely to steal items that are ―concealable, removable, available, 

valuable, enjoyable, and disposable.‖
87

 Such items include cigarettes, 

over-the-counter medications, compacts discs and DVDs, and clothing 

items.
88

 Shoplifting peaks seasonally—before Christmas, Easter, and 

summer vacation, and because young people commit many shoplifting 

offenses, early mornings, late afternoons, and school vacations are times 

of high shoplifting activity.
89

  We also know that store design and stock 

control practices can contribute significantly to the ease with which 

merchandise is stolen.
90

 When called upon by merchants to respond to 

problems of shoplifting, law enforcement agencies have several options. 

They can invest their limited resources in the often-futile tasks of 

identifying, capturing, and punishing individual offenders. They can tell 

stores to handle the problem alone. Or, better yet, they can work with 

stores to identify environmental factors and business practices that may 

be contributing to the shoplifting problem, and then encourage merchants 

to make the internal changes necessary to better protect their items 

against theft. 

Just as effective controls on shoplifting lie ultimately within the 

authority and control of affected merchants through their merchandising 

and security policies and practices, so too does effective control and 

prevention of automobile theft lie principally within the authority and 

capacity of automobile manufacturers who can enhance vehicle security 

through better design.
91

 Preventing assaults in and around bars lies 

principally within the authority and control of bar owners through 

alcohol serving practices, facility design, and behavior enforcement.
92

 

Deterring thefts from homes under construction lies principally within 

the authority and capacity of home builders who have the ability to alter 

 

 85. See Ronald V. Clarke, Shoplifting, 11 PROBLEM-ORIENTED GUIDE FOR 

POLICE 1 (2003), available at http://www.popcenter.org/problems/pdfs/Shoplifting.pdf. 

 86. See id. at 2. 

 87. Clarke, supra note 85, at 6. 

 88. Id. at 5. 

 89. Id. at 7. 

 90. Id. at 8-9. 

 91. See Ronald V. Clarke & Patricia M. Harris, Auto Theft and Its Prevention, 

16 CRIME & JUST. 1, 37 (1992). 

 92. See MICHAEL S. SCOTT & KELLY DEDEL, U.S. DEP‘T OF JUSTICE, ASSAULTS 

IN AND AROUND BARS, (2d ed. 2006), available at 

http://www.cops.usdoj.gov/files/ric/Publications/e08064507.pdf. 
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their security practices.
93

 Preventing textbook theft depends heavily on 

the purchasing practices of campus bookstores that buy and resell used 

textbooks.
94

 And so on. 

In economic terms, thinking about who should bear what 

responsibility for preventing crime often means calculating and 

correcting for the externalized costs that crime generates as a byproduct 

of generating profit.
95

 Presently, the externalized crime costs are often 

borne by taxpayers in the form of higher expenditures for policing, 

prosecuting, adjudicating, and punishing the extra crime that might have 

been, but was not prevented.
96

 For example, it is widely understood that 

thefts of gasoline from retailers (so-called ―gas drive-offs‖) can easily be 

prevented by requiring customers to pay for their gasoline before they 

pump it.
97

 Retailers often resist implementing such measures, however, 

because they reduce impulse-purchases of other consumables by 

customers, sales that commonly account for a significant portion of the 

retailer‘s profit margin.
98

 When crime is tolerated by persons and entities 

capable of preventing it, difficult choices must be made about who 

should bear the costs of crime—those who could prevent it or the 

taxpayers who must fund increased criminal justice expenditures.
99

 

When analysis of discrete problems suggest that some intervention 

by law enforcement officers is necessary to protect public safety, 

responses need not be conventional.  Understanding the interaction of 

place, target, and offender will often lead to creative—and effective—

 

 93. See RONALD V. CLARKE & HERMAN GOLDSTEIN, U.S. DEP‘T OF JUSTICE, 

REDUCING THEFT AT CONSTRUCTION SITES: LESSONS FROM A PROBLEM-ORIENTED PROJECT 

(2003), available at http://www.cops.usdoj.gov/files/RIC/Publications/e12021822.pdf; 

Rachel Boba & Roberto Santos, Single-Family Home Construction Site Theft: A Crime 

Prevention Case Study, 3 INT‘L J. CONSTR. EDUC. & RES. 217, 230 (2007). 

 94. Erik Pearce, Univ. of Wis.-Madison Police Dep‘t, Textbook Thefts: The 

Pen is Mightier Than the Sword, (Mar. 11, 2008) (unpublished submission to the Herman 

Goldstein Award for Excellence in Problem-Oriented Policing, available at 

http://www.popcenter.org/library/awards/goldstein/2008/08-50.pdf). 

 95. See Simon Field, Crime Prevention and the Costs of Auto Theft: An 

Economic Analysis, in 1 CRIME PREVENTION STUDIES 69 (RONALD V. CLARKE ed., Willow 

Tree Press, Inc. 1993). 

 96. Id.at 82. 

 

 97. Nancy G. LaVigne, Gasoline Drive-Offs: Designing a Less Convenient 

Environment, in 2 CRIME PREVENTION STUDIES 91, 106 (RONALD V. CLARKE ed., Willow 

Tree Press Inc. 1994). 

 98. Id. 

 99. Id. at 105-106.  Determining how much responsibility to allocate outside 

the criminal justice system is a determination that must be made in the specific context of 

a given problem. Making that determination will often require asking and answering hard 

questions about what is reasonable to expect of crime victims (both individuals and 

business organizations) and what is reasonable to expect of property (both public and 

private) owners and managers in safeguarding their persons and property. Id. at 108-110. 
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alternatives to traditional sanction. As an example, Madison, Wisconsin 

police understand that certain chronic offenders in the downtown area 

highly value spending time on State Street, a pedestrian mall that runs 

from the university to the state capital and is the center of downtown 

activity and commerce. For some time now, city officers have realized 

that they can exert greater influence over these offenders‘ behavior by 

threatening (and, if necessary, enforcing) court-ordered banishment from 

the street than by threat of fine or incarceration.
100

 

Analyzing discrete crime problems in localized contexts frequently 

leads not only to a richer and more complete understanding of the factors 

that enable the crime to occur, but also to a wider range of creative 

responses that, not infrequently, place responsibility for public safety in 

the hands of persons and entities outside the formal criminal justice 

system. While such analysis requires the experience and informed insight 

of law enforcement officers, prosecutors, and correctional officials, it 

invites engagement from other stakeholders, including would-be 

offenders themselves, in a way that capitalizes on their strengths and 

recognizes the legitimate limitations of the traditional tools of the formal, 

adjudicatory criminal justice system. 

 

III. WHO OWNS PUBLIC SAFETY?:  IMPLICATIONS FOR ROLE  

 Realigning the criminal justice system in the ways we suggest 

requires intentional and concerted action. Shifting emphasis away from 

post hoc responses to crime and toward the active creation of public 

safety necessitates leadership from those within the criminal justice 

system. But who will lead? The answer to that question turns on the 

answer to another, closely related question: Who owns public safety? 

In the present system, police own arrest, prosecutors own 

prosecution, judges own sentencing, and corrections owns imprisonment. 

But none of these discrete actions translates directly to the creation of 

public safety as we have defined it. Although no legitimate law 

enforcement agency, prosecutor‘s office, court, or correctional agency 

would disagree that public safety is a desirable and important goal, few 

 

 100. Relatedly, when devising a response to the problem of aggressive 

panhandling on the same street, police chose to advocate for legal restrictions on the 

places in which panhandling is permitted, rather than for an all-out ban on the behavior. 

By creating and enforcing a more restricted alms-giving market, they have encouraged 

informal self-regulation of the market by the panhandlers themselves.  See RODNEY 

WILSON, MADISON POLICE DEPARTMENT, STATE STREET SPARE CHANGE: SOLUTION FOR 

RAMPANT MENACING AND AGGRESSIVE PANHANDLING (2006), available at 

http://www.popcenter.org/library/awards/goldstein/2006/06-31.pdf (submission for the 

2006 Herman Goldstein Problem-Oriented Policing Award). 

http://www.popcenter.org/library/awards/goldstein/2006/06-31.pdf
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would volunteer to own that problem or assume primary responsibility 

for achieving it. Such hesitation is easily explained by the difficulty of 

measuring achievement. It is easy to catalog the number of arrests made, 

criminal cases processed, and months of imprisonment imposed.
101

  It is 

much more difficult to quantify improvements to public safety, however 

much more satisfying they may be. 

 Regardless of these difficulties, the criminal justice system we 

imagine would require actors throughout the system to take 

responsibility for enhancing public safety more directly, and has 

substantial implications for the roles of police, prosecutors, judges, and 

correctional agents. 

 

A. Police as Problem-Solvers 

Police scholars such as Herman Goldstein have long urged that law 

enforcement officers acknowledge that their proper role in a democratic 

society should go well beyond mere enforcement of the criminal law and 

the patrolling of public space.
102

 In the view of these scholars (and in our 

view, too) police are well-positioned to serve as public safety problem 

identifiers and diagnosticians, and should make efforts to broker 

responsibility for addressing the problems thus identified among 

appropriate stakeholders.
103

 In large part because the pioneering work of 

Goldsteinand others of his kind has focused on police efforts and 

institutional capabilities, law enforcement agencies have led the way in 

experimenting with problem-solving initiatives. Although problem-

oriented solutions are often employed sporadically when particularly 

troubling or recurrent crime problems confront law enforcement 

authorities, police across the United States, Australia, Canada, New 

Zealand, Scanadinavia, and the United Kingdon, and some other 

European, Asian, and South American countrieshave developed a 

working vocabulary around the ideas of crime prevention and problem 

 

 101. See Mary De Ming Fan, Disciplining Criminal Justice: The Peril amid the 

Promise of Numbers, 26 YALE L. & POL‘Y REV. 1, 4 (2007) (―In place of hard-to-achieve, 

complex, and squishy public values, the production of numbers—with their comforting 

solidity and relatively easier attainability—is substituted as the goal and standard of 

performance.‖). 

 102. See GOLDSTEIN, supra note 8, at 33-42. 

 103. See generally HERMAN GOLDSTEIN, PROBLEM-ORIENTED POLICING (Phillip 

A. Butcher & Ira C. Roberts eds., McGraw-Hill, Inc. 1990); HANS TOCH & J. DOUGLAS 

GRANT, POLICE AS PROBLEM SOLVERS 3-6 (American Psychological Association 2d ed. 

2005).  For a general discussion of the problem-solving role of the police, see also Tim 

Newburn, The Future of Policing, in HANDBOOK OF POLICING 824, 827 (2d ed. 2008); 

DAVID GARLAND, THE CULTURE OF CONTROL: CRIME AND SOCIAL ORDER IN 

CONTEMPORARY SOCIETY (Univ. of Chi. Press 2001). 
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solving. Whether or not their local agencies expend resources on 

problem-solving efforts, new officers are ordinarily exposed to 

situational crime prevention theory and problem-oriented approaches to 

criminal justice—something their law school-educated counterparts in 

the prosecutor‘s office and on the bench often lack.
104

 

At problem-oriented policing conferences in both the United States 

and the United Kingdom police officers gather annually to report on their 

work as problem solvers, a role they report as being more effective than 

their conventional one. In 2009, the best projects applying the problem-

oriented approach to policing addressed metal theft,
105

 sexual abuse of 

teenage runaways,
106

 domestic violence,
107

 crime in budget motels,
108

 

auto theft,
109

 purse thefts from shopping carts,
110

 open-air drug 

markets,
111

 and gang violence.
112

 

We acknowledge that many of the most creative and successful 

reform initiatives have been championed by law enforcement agencies 

 

 104. For more on the implications a problem-oriented, public-safety model of 

criminal justice has for legal education, see infra, Section IV.B. 

 105. See Mark Edgington, Avon and Somerset Constabulary, Operation 

Fragment (2009) (unpublished submission for the 2009 Tilley Awards, available at 

http://www.popcenter.org/library/awards/tilley/2009/09-06(W).pdf). 

 106. See MARK WHELAN, LANCASHIRE CONSTABULARY, ENGAGE: CHILD 

SEXUAL EXPLOITATION (2009) (submission for the 2009 Tilley Awards), available at 

http://www.popcenter.org/library/awards/goldstein/2009/09-05.pdf.  

 107. See Vicki Paddison, Hull Citysafe, Hull Domestic Abuse Partnership (2009) 

(unpublished submission for the 2009 Tilley Awards, available at 

http://www.popcenter.org/library/awards/tilley/2009/09-09(R).pdf). 

 108. See Chula Vista Police Department, Reducing Crime and Disorder at 

Motels and Hotels in Chula Vista, California (2009) (unpublished submission for the 

2009 Herman Goldstein Award for Excellence in Problem-Oriented Policing, available at 

http://www.popcenter.org/library/awards/goldstein/2009/09-47%28W%29.pdf). 

 109. See MANITOBA AUTO THEFT TASK FORCE, THE WINNIPEG AUTO THEFT 

SUPPRESSION STRATEGY (2009), 

http://www.popcenter.org/library/awards/goldstein/2009/09-42%28F%29.pdf 

(submission for the 2009 Herman Goldstein Award for Excellence in Problem-Oriented 

Policing). 

 110. See WARWICKSHIRE POLICE AND WARWICKSHIRE COUNTY COUNCIL, 

TROLLEY SAFE (2009), http://www.popcenter.org/library/awards/goldstein/2009/09-

16%28F%29.pdf (submission for the 2009 Herman Goldstein Award for Excellence in 

Problem-Oriented Policing). 

 111. See Nassau County District Attorney‘s Office, Renaming Terror Avenue 

(2009) (unpublished submission to the Herman Goldstein Award for Excellence in 

Problem-Oriented Policing available at 

http://www.popcenter.org/library/awards/goldstein/2009/09-52%28F%29.pdf). 

 112. See GREATER MANCHESTER POLICE, OPERATION COUGAR: REDUCING GANG-

RELATED FIREARMS DISCHARGES WITHIN THE METROPOLITAN DIVISION (2009), 

http://www.popcenter.org/library/awards/goldstein/2009/09-07%28F%29.pdf 

(submission to the Herman Goldstein Award for Excellence in Problem-Oriented 

Policing). 
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applying the principles discussed above. When we imagine the role 

police ought to play in advancing public safety under a new model of 

criminal justice, we simply imagine that more police resources will be 

devoted to efforts of this sort and that rewards in the form of recognition 

and promotion will be given to officers who engage in identifying and 

helping to solve crime problems within their communities. Although 

such place-based and problem-driven efforts will not (and ought not) 

eliminate the need for traditional police work in the form of 

investigationsand the apprehension of criminals, front-end efforts to 

prevent crime should be given greater priority within law enforcement 

agencies. 

 

B.  Prosecutors as Community Partners  

In many ways, the prosecutor is the actor best positioned within the 

criminal justice system to act as a problem-solver and advocate for 

public safety. After all, he is defined as the ―minster of justice.‖
113

 Such a 

mission, we suggest, must surely include securing safety for the citizens 

whose fair treatment he is obliged to safeguard. Moreover, prosecutors 

possess a level of credibility and moral authority within many 

communities that could enable them to engage members of the 

community in active partnerships and garner support for new initiatives. 

Yet, unlike police, most prosecutorial agencies have not even 

experimented with preventive, problem-oriented approaches to public 

safety. There are exceptions to this general rule, such as the participation 

of the Hennepin County District Attorney in the revitalization of 

Midtown Minneapolis or the efforts of the Multnomah County District 

Attorney‘s Office to reduce drug dealing in city parks.
114

 A small number 

of jurisdictions, including Brooklyn, New York; Montgomery County, 

Maryland; Austin, Texas; Denver, Colorado; Indianapolis, Indiana; and, 

more recently, Milwaukee, Wisconsin, have voiced a commitment to 

community-oriented approaches to prosecution.
115

 

These community-based efforts are ordinarily characterized by the 

assignment of prosecutors to specific neighborhoods, with the 

expectation that the prosecutors will build relationships with 

neighborhood stakeholders, gain an awareness of the crime and disorder 

 

 113. MODEL RULES OF PROF‘L CONDUCT R. 3.8 cmt. 1 (1995) (―A prosecutor has 

the responsibility of a minister of justice and not simply that of an advocate.‖). 

 114. See supra, Section II.A. 

 115. Walter J. Dickey & Peggy A. McGarry, The Search for Justice and Safety 

Through Community Engagement: Community Justice and Community Prosecution, 42 

IDAHO L. REV. 313 (2006). 
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problems that are negatively affecting residents‘ quality of life, and use 

their legal authority to address those concerns.
116

 Because the natural 

tools of the prosecutor include the filing of legal complaints, community 

prosecution efforts have become closely associated with order 

maintenance theories of law enforcement that emphasize the importance 

of taking formal action against low-level civil nuisance violations and 

minor criminal offenses in order to prevent disorder from developing into 

full-blown crime.
117

 

It is true that many community prosecution efforts have included 

nuisance abatement or order maintenance components; however, the 

jurisdictions that have experimented with problem-oriented and 

community-based models of prosecution have done so in a variety of 

ways.
118

 In some places, community-based prosecutors have engaged in 

sophisticated problem-solving.
119

 In others, they have done little more 

than shake hands and hold meetings, in a semblance of engagement that 

yields no gains in public safety. Because they are positioned at the center 

of the traditional adjudicatory system, if prosecutors were to shift from a 

case processing model to one in which they actively sought out 

opportunities to solve the crime problems that threaten residents of their 

jurisdictions, the criminal justice system as a whole would immediately 

be affected. Well-informed prosecutors might demand more of law 

enforcement and correctional agents, and assist sentencing judges in 

 

 116. See John S. Goldkamp, Cheryl Irons-Guynn, & Doris Weiland, U.S. Dep‘t 

of Justice, Community Prosecution Strategies: Measuring Impact, in BUREAU OF JUST. 

ASSISTANCE BULL., Nov. 2002, available at 

http://www.ncjrs.gov/pdffiles1/bja/192826.pdf. 

 117. See James Q. Wilson & George L. Kelling, Broken Windows, THE 

ATLANTIC, Mar. 1982, at 29 (The classic piece that launched public and professional 

interest in order maintenance approaches to crime); GEORGE L. KELLING & CATHERINE M. 

COLES, FIXING BROKEN WINDOWS: RESTORING ORDER AND REDUCING CRIME IN OUR 

COMMUNITIES (1996). In subsequent years, order maintenance policing became 

associated with several particularly aggressive enforcement regimes, such as New York 

City‘s ―zero tolerance‖ policy that has both been credited with reducing crime and 

challenged as unconstitutional and ineffective.  Id. at 111; Erik Luna, Criminal Justice 

and the Public Imagination, 7 OHIO ST. J. CRIM. L. 71, 76-77 (2009).  Cf. Deborah 

Livingston, Police Discretion and the Quality of Life in Public Places: Courts, 

Communities, and the New Policing, 97 COLUM. L. REV. 551, 578-91 (1997) (discussing 

the connection between problem-oriented policing and order-maintenance policing 

models). 

 118. See, e.g., ROBERT V. WOLF & NICOLE CAMPBELL, CTR. FOR COURT 

INNOVATION, BEYOND BIG CITIES: THE PROBLEM-SOLVING INNOVATIONS OF COMMUNITY 

PROSECUTORS IN SMALLER JURISDICTIONS (2004) available at 

http://www.courtinnovation.org/_uploads/documents/beyond_big_cities.pdf; JOHN S. 

GOLDKAMP, CHERYL IRONS-GUYNN, & DORIS WEILAND, U.S. DEP‘T OF JUSTICE, BUREAU 

OF JUSTICE ASSISTANCE, COMMUNITY PROSECUTION STRATEGIES (2003), available at 

http://www.ncjrs.gov/pdffiles1/bja/195062.pdf. 

 119. Dickey & McGarry, supra note 115, at 349-356. 
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understanding the broader public safety dimensions of their dispositions 

in individual cases. 

 

C.  Judges as Organizers 

 In conversations about criminal justice reform, judges are often-

overlooked actors. There is some basis for this oversight: unlike police 

and prosecutors, judges are not free to roam the streets, seeking out 

public safety problems in the places where they occur. Bound to remain 

neutral in adversarial proceedings, judges are accustomed to handling 

individual cases that are brought to their attention; they ordinarily do not 

reach out into the world to explore the dimensions of larger crime 

problems. 

That does not mean, however, that judges lack a critically important 

role in the problem-oriented world we imagine. In fact, judges have a 

unique vantage point from which to view recurring problems in the 

criminal justice system. Each day, as they sit on the bench, judges see in 

their courtrooms a microcosm of the problems confronting their 

communities. If judges were to fairly capitalize on the legitimacy of their 

judicial position, they might mobilize others within the criminal justice 

system and within the larger community to respond to these problems in 

non-traditional ways. 

Judges sometimes hesitate to take an active role in problem-solving, 

afraid that doing so might compromise their duty to act as neutral arbiters 

of justice. In fact, judicial codes of conduct encourage judicial 

participation in efforts to improve ―the law, the legal system, and the 

administration of justice.‖
120

 Both the ABA Model Code of Judicial 

Conduct and the rules governing the conduct of federal judges explicitly 

recognize that judges stand in a ―unique position to contribute to the 

improvement of the law, the legal system,‖ and encourage judges to 

 

 120. MODEL CODE OF JUDICIAL CONDUCT CANON 4 B. cmt. (1990):  

 As a judicial officer and person specially learned in the law, a judge is 

in a unique position to contribute to the improvement of the law, the legal 

system, and the administration of justice, including revision of substantive 

and procedural law and improvement of criminal and juvenile justice. To the 

extent that time permits, a judge is encouraged to do so, either independently 

or through a bar association, judicial conference or other organization 

dedicated to the improvement of the law. Judges may participate in efforts to 

promote the fair administration of justice, the independence of the judiciary 

and the integrity of the legal profession and may express opposition to the 

persecution of lawyers and judges in other countries because of their 
professional activities. 
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engage in such efforts when possible.
121

 The federal code of judicial 

ethics and relevant advisory opinions suggest the same. At the same 

time, judges have been cautioned to beware of overstepping ethical 

bounds by advocating too strongly on matters of policy on which future 

litigants might have cause to differ.
122

 

Given the ethical constraints within which judges must operate, how 

might they best exercise their authority to increase public safety and 

encourage the prudent use of the limited resources of the criminal justice 

system?  To make a modest start, a trial judge can begin inside the 

courtroom, ensuring that any sentence she imposes ―does no harm‖—that 

is, that the sentence itself is a plausible response to the crime that has 

been committed, the offender who committed it, and the context in which 

the crime took place.  When judges understand the larger social context 

within which a crime has occurred, they will be able to more accurately 

assess the deterrent or rehabilitative value of any sentence imposed, and 

adjust their dispositions accordingly. Of course, in order to impose such 

sentences, judges need contextual, problem-oriented information about 

crime and about the full range of sentencing options available—both in 

the community and in the jail or prison system. When counsel fail to 

provide such information, judges should not hesitate to request it. 

Beyond the adjudication and sentencing of any individual 

defendant, judges might also serve the role of identifying problems that 

other actors within the criminal justice system may need to address. For 

example, if a judge notices a sudden and increasing number of 

defendants coming before her for sentencing on charges of 

methamphetamine abuse or production, he might fairly ask the 

prosecuting agency or community leaders what steps might be taken to 

reduce the methamphetamine problem in the area, since under such 

circumstances, it would appear that the traditional cycle of the arrest and 

prosecution of individuals has demonstrably failed to decrease the 

 

 121. Id.; Id. at B. (―A judge may speak, write, lecture, teach and participate in 

other extra-judicial activities concerning the law, the legal system, and the administration 

of justice . . . .‖); Id. at B. cmt. (judicial participation in law-related activities is 

encouraged because ―[a]s a judicial officer and a person specially learned in the law, a 

judge is in a unique position to contribute‖). 

 122. See, e.g., Extrajudicial Activities Related to the Law, 93 op. U.S. Comm. on 

Codes of Conduct 93-1, 93-1 to -2 (June 2009), available at 

http://www.uscourts.gov/RulesAndPolicies/CodesOfConduct.aspx (follow ―Published 

Advisory Opinions‖ hyperlink; then scroll down): 

[N]ot every activity that involves the law or the legal system is considered a 

permissible activity. Law is, after all, a tool by which many social, charitable 

and civic organizations seek to advance a variety of policy objectives. We 

have concluded, for example, that participating in an organization lobbying 

for legislation to implement a particular policy pertaining to drug and alcohol 
abuse is not consistent with the obligations of judicial office. 

http://www.uscourts.gov/RulesAndPolicies/CodesOfConduct.aspx
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criminal activity at issue. Depending on the dynamics of the jurisdiction, 

a judge‘s efforts to raise such questions might take many forms, 

including facilitating a meeting of local decisionmakers and 

stakeholders. 

In examining the implications of a contextualized, problem-oriented 

approach to criminal justice for the role of the judge, we would be remiss 

to ignore the growing phenomenon of specialized courts in both the state 

and federal court systems. In drug courts, mental health courts, re-entry 

courts, and homelessness courts, judges, prosecutors, and defense 

counsel set aside to some degree their traditional adversarial roles in an 

attempt to address in a judicial forum the personal problems that have led 

particular offenders to commit crimes.
123

 Although these courts raise a 

number of ethical and practical questions beyond the scope of this 

Essay,
124

 their rapid growth is, at the very least, evidence of a desire on 

the part of actors throughout the criminal justice system for a new way of 

doing business that does more than process people through the traditional 

system and seeks instead to place criminal activity in a larger social 

context. 

 

D.  Correctional Agents as Guardians 

In addition to police, prosecutors, and judges, there is another, all-

too-often overlooked, actor in the criminal justice system whose role 

deserves mention.  That is the community corrections officer. By virtue 

of their expansive legal authority and close connection to vulnerable 

communities and persons at risk of offending, community corrections 

 

 123. Although often called ―problem-solving courts,‖ the ―problems‖ these 

courts seek to solve are defined less discretely than we have argued crime problems 

should be.  As one popular guide explains the matter: ―One thing that drug courts, 

community courts, mental health courts, and other problem-solving courts have in 

common is a focus on a problem—the types of problems that bring offenders into court. 

These problems include drug abuse, mental illness, and homelessness.‖ ROBERT V. 

WOLF, CTR. FOR COURT INNOVATION, BUREAU OF JUST. ASSISTANCE, DON‘T REINVENT 

THE WHEEL: LESSONS FROM PROBLEM-SOLVING COURTS 4 (2007), available at 

http://www.courtinnovation.org/_uploads/documents/Dont%20Reinvent.pdf.  In our 

view, although the focus on ―problem‖ rather than ―offender‖ may be an improvement 

over the ordinary orientation of the criminal justice system, crime problems cannot be 

solved in isolation from the environments in which they arise. In some instances, such 

fine distinctions may not matter, but when they do, we think the approach taken by most 

problem-solving courts is less promising than broader ways of conceiving of criminal 

offending in specific place-based contexts. 

 124. See generally, Tamar M. Meekins, “Specialized Justice”: The Over-

Emergence of Specialty Courts and the Threat of a New Criminal Defense Paradigm, 40 

SUFFOLK U. L. REV. 1 (2006); Jeffrey Fagan & Victoria Malkin, Theorizing Community 

Justice Through Community Courts, 30 FORDHAM URB. L.J. 897, 899-900 (2003). 
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agencies play a pivotal role in enhancing public safety.  We believe these 

officers and the agencies for which they work have the potential to play a 

significant role in shaping new responses to crime at multiple points 

throughout the criminal justice system. 

Community correctional agents begin their involvement with an 

offender only after a crime has occurred, the formal criminal justice 

system has been invoked, and liability has been accorded. That does not 

mean that the agent‘s role has no implications for preventing crime, 

however. To the contrary, given what we have already relayed about the 

recidivism rates for persons under correctional supervision, it is clear that 

thoughtful, quality supervision might go far in preventing re-offense and 

ensuring safety for the public during the period of noncustodial 

supervision. 

Even before a felony offender is sentenced, community corrections 

officers are often commissioned to draft presentence investigation reports 

containing facts relevant to offenders and their crimes.
125

 At sentencing, 

judges rely upon these reports to provide context for selecting a sentence 

appropriate to the offender himself and the risks he poses. During this 

stage of the proceedings, correctional agents can position judges to 

sentence for public safety by developing and presenting the court with 

information relevant not only to the offender and his history, but also to 

the conditions in which the offense took place and to the resources 

available in the community and the correctional system that might 

plausibly address the public safety risks posed by the offender. 

As discussed above,
126

 once an offender has been placed under 

supervision either in lieu of, or following, a term of incarceration, 

correctional agents can further advance public safety by supervising 

offenders consistent with the risks that they actually pose in the 

situations they find themselves, tailoring conditions of supervision and 

utilizing sanctions short of revocation to address violations that are not in 

themselves criminal. Correctional agents can also increase their 

effectiveness by sharing information and using their robust legal 

authority to work in partnership with police, community members, and 

other criminal justice actors.
127

 

 

 125. See CTR. ON JUVENILE CRIME AND CRIMINAL JUSTICE, THE HISTORY OF THE 

PRESENTENCE INVESTIGATION REPORT 2 , http://www.cjcj.org/files/the_history.pdf (―By 

the 1930s, one of the primary tasks of probation officers throughout the country was the 

preparation of the presentence investigation report.‖). 
126

 See supra Section II.B.2.b. 
 127. See, e.g., Kent Reichert, Police-Probation Partnerships: Boston’s 

Operation Night Light (Mar. 2002), 

http://www.sas.upenn.edu/jerrylee/programs/fjc/paper_mar02.pdf (describing problem-

oriented police-probation partnership in Boston, MA).  Reichert observes:  

http://www.cjcj.org/files/the_history.pdf
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Finally, and perhaps most significantly, corrections agents can 

increase the effectiveness of supervision and reduce the likelihood of 

failure by actively developing and engaging the support of normative 

forces in an offender‘s life. Few of us avoid criminal activity purely out 

of fear of punishment. Instead, most of us avoid crime both because we 

believe criminal activity is bad and because we fear the disapprobation of 

those people in our work, home, and community who would disapprove 

of our deviant behavior. Similarly, if past offenders are to successfully 

avoid future acts of criminality, they require the pro-social influence of 

other people committed to the norms and values reflected in the law. 

These people may be employers, reliable family members, or community 

volunteers. By seeking out such persons and empowering them to serve 

as mentors and informal guardians, correctional agents can create a 

natural form of guardianship around the offender that will outlast the 

formal engagement of the criminal justice system and thereby advance 

public safety in a long and lasting way. 

 

IV. WHAT NEXT?: IMPLICATIONS FOR TEACHING & RESEARCH 

A.  A New Paradigm for Research 

The approach to public safety that we advocate cannot take hold 

without further investment in nuanced research that will help actors 

throughout the criminal justice system better understand what 

interventions, carefully tailored to the context of particular problems, 

work best and under what conditions. Some years ago, it occurred to 

Herman Goldstein and to one of us (Scott) that police lacked a rich body 

of literature on which to draw as they went about addressing recurring 

issues of public safety. With the backing of the U.S. Department of 

Justice, they set out to create such a body of knowledge. Recognizing the 

importance of the project, the Justice Department funded the 

establishment of the Center for Problem-Oriented Policing, a research 

enterprise now affiliated with the University of Wisconsin Law School, 

 

Despite the obvious public safety implications of community supervision, 

police and probation officers have historically kept each other at arms length. 

Each brings to the table different statutory mandates and professional 

training. Probation officers have broad authority to stop and question 

offenders and immediately revoke their probation if they violate its 

requirements. Police powers are more circumscribed, but police do have 

more extensive training in public safety techniques. In a balkanized criminal 

justice system, however, the advantages of combining forces rarely received 
attention. Id. at 2. 
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Rutgers University School of Criminal Justice, and the State University 

of New York at Albany School of Criminal Justice.
128

 To date, the Center 

has produced problem-oriented guides for police covering over sixty of 

the most common crime and disorder problems commonly confronting 

police and communities, ranging from drive-by shootings to thefts of 

scrap metal.
129

 We estimate that at least as many (and perhaps more) 

public safety problems wouldbenefit from similar analysis. In order to 

make this body of work accessible to law enforcement officers around 

the globe, the guides are all available free of charge on a publicly-

accessible web site. Since the first guide on Assaults In and Around Bars 

was published in 2001, more than 900,000 copies of the guides and other 

problem-oriented resources, including thousands of practitioner-

produced case studies, have been distributed to officers and agencies 

across the globe.
130

 

These efforts to summarize research findings and provide guidance 

on how officers might advance public safety by approaching crime 

problems holistically are an important development, but they are not 

sufficient to provide a theoretical and empirical foundation for the shift 

in emphasis we believe the entire criminal justice system should be 

making. Resources must be developed to guide prosecutors, judges, and 

correctional officers on how they might best exercise their formal and 

informal authority to advance public safety through problem-oriented 

methods and alternative ways of doing business. Practitioner-friendly 

resources are essential, but so too is the development of a richer body of 

 

128 Add support for founding of the Center. 

 129. See Kelly Dedel, Drive-By Shootings, PROBLEM-ORIENTED POLICING GUIDE 

No. 47, OFFICE OF COMMUNITY ORIENTED POLICING SERVICES, DEP‘T OF JUSTICE (2007), 

available at 

http://www.popcenter.org/problems/pdfs/drive_by_shootings.pdf; Brandon R. Kooi, 

Theft of Scrap Metal, PROBLEM-ORIENTED POLICING GUIDE No. 58, OFFICE OF 

COMMUNITY ORIENTED POLICING SERVICES, DEP‘T OF JUSTICE (2010), available at 

http://www.popcenter.org/problems/pdfs/metal_theft.pdf; Center for Problem-Oriented 

Policing, Accomplishments, http://www.popcenter.org/about.  Other guides in the series 

address assaults in and around bars, street prostitution, drug dealing in privately owned 

apartment complexes, false burglar alarms, robbery at automated teller machines, graffiti, 

thefts of and from cars in parking facilities, bullying in schools, rave parties, 

acquaintance rape of college students, misuse and abuse of 911, financial crimes against 

the elderly, prescription fraud, crimes against tourists, disorder at budget motels, bomb 

threats in schools, illicit sexual activity in public places, robbery of taxi drivers, juvenile 

runaways, student party riots, child pornography on the internet, witness intimidation, 

disorder at day laborer sites, domestic violence, robbery of convenience storespedestrian 

injuries & fatalities, spectator violence in stadiums, child abuse and neglect in the home, 

and aggressive driving, among other subjects.  See Center for Problem-Oriented Policing, 

Problem-Specific Guides, http://www.popcenter.org/problems. 

 130. See Center for Problem-Oriented Policing, Accomplishments, 

http://www.popcenter.org/about.  Some of these materials have been translated into other 

languages.  See http://www.popcenter.org/library/translations. 

http://www.popcenter.org/problems/pdfs/metal_theft.pdf
http://www.popcenter.org/about


KLINGELE – PROOF I 10/8/2010  1:55 PM 

200x:nnn Reimagining Criminal Justice 137 

academic literature that examines successful and unsuccessful efforts to 

engage stakeholders and address crime problems in ways that emphasize 

the prevention of crime over the processing of individual offenses and 

offenders. Such literature should also seek to identify crime problems for 

which arrest, prosecution, and conviction are the most appropriate 

responses to crime, along with instances in which invocation of 

traditional response is particularly fruitless or counterproductive.
131

 

 

B.  Educating the Next Generation of Legal Professionals 

By now it should be fairly apparent that if we wish to train lawyers 

to work in the system we imagine, they will need more than technical 

skills and doctrinal understanding. They will need rich and varied 

experiences with criminal defendants, victims, police officers, 

correctional agents, and other stakeholders. Most of all, they will need to 

be problem solvers. In order to prepare students to take on that role, we 

will need to put them into places and provide them access to people that 

willincrease their understanding and expand their own creative 

capacities. 

To engage in the kind of problem-oriented research for which we 

advocate, researchers, including law professors, will need access to 

police agencies, correctional agencies, and prosecutor‘s offices. Such 

access is not easy to obtain and often requires the patient development of 

trust between law schools, individual researchers, and ever-changing 

government agencies. That kind of trust does not come easily. Police and 

prosecutors are more willing to provide researchers with access to the 

internal workings of their agencies when they have confidence that the 

scholarly product has real value—a conviction that is often lacking. 

These challenges can pose a serious obstacle to the development of 

legal scholars and lawyers who are equipped to approach their work in 

the new ways we imagine. Professor Frank Remington, after whom our 

Law School‘s Criminal Justice Center is named, was a respected scholar 

of the criminal justice system and a genuine optimist. He was not, 

however, very optimistic about the future prospects of programs, such as 

the one he founded, that expose law students to the real life complexities 

of the criminal justice system.  He explained why in roughly this way: 

 

         131.  The POP Center web site contains a database of over 200 researcher-

produced case studies of situational crime prevention that adhere to stricter academic 

research standards (see http://www.popcenter.org/library/scp) as well as collections of 

scholarly crime prevention studies (see 

http://www.popcenter.org/library/crimeprevention). 

http://www.popcenter.org/library/scp
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If you‘re a law professor teaching a classroom course, the law 

school tells you where to go. You call the bookstore and tell 

them what book you want, and they put it in your mailbox. You 

show up in the assigned room on the first day of class and you 

find a blackboard and students.  You teach your class.  It‘s that 

simple. 

If you want to engage in experiential education and put 

students in the back of police cars, in prisons, or in prosecutors‘ 

offices, just think of the challenges you have to confront. First, 

you need to develop relationships with actors in each of these 

agencies so they‘ll take your students. Second, you have to 

raise money to find ways to get the students to the places where 

they‘ll have the experiences you want them to have. Then, 

there‘s always the problem of curriculum. Where do you order 

a book on how to solve the problems of the criminal justice 

system?
132

 

And that‘s just the beginning. The logistical obstacles to educating a 

new kind of lawyer are substantial. Although there are strong theoretical 

underpinnings to the approaches we advocate, training students in this 

approach also possesses an opportunistic quality that is difficult to fit 

into a neatly-packaged semester or year-long curriculum. Yet if we are to 

prepare our students for a more plausible future, we must provide them a 

richer education than most law schools are presently configured to 

provide.
133

 

If we expect criminal justice practitioners to employ a problem-

oriented perspective to their work and to apply problem-solving methods 

to improve the delivery of criminal justice services, we think that legal 

education should be, at least partially, problem-based.
134

 In the criminal 

 

132 .[This is Walter‘s recollection.  How would you like us to cite that?] 

 133. We believe such change is consistent with recommendations from the 

influential Carnegie Report on the state of legal education, which call for law schools to 

develop greater opportunities for students to integrate doctrinal learning with experiential 

opportunities and professional norms. See WILLIAM M. SULLIVAN ET AL., EDUCATING 

LAWYERS: PREPARATION FOR THE PROFESSION OF LAW 191-93 (2007). 

 134. There is a long history of advocacy for teaching problem-solving 

approaches and skills in legal education. See, e.g., THOMAS D. BARTON, PREVENTIVE LAW 

AND PROBLEM SOLVING: LAWYERING FOR THE FUTURE 15-17 (2009); Paul Brest, The 

Responsibility of Law Schools: Educating Lawyers as Counselors and Problem Solvers, 

58 LAW & CONTEMP. PROBS. 5, 5-9 (1995); Gordon A. MacLeod, Creative Problem 

Solving—For Lawyers?!, 16 J. LEGAL EDUC. 198, 202 (1964); Carrie Menkel-Meadow, 

Aha? Is Creativity Possible in Legal Problem Solving and Teachable in Legal 

Education?, 6 HARV. NEGOT. L. REV. 97, 97-99, 138 (2001); Myron Moskovitz, Beyond 

the Case Method: It’s Time to Teach with Problems, 42 J. LEGAL EDUC. 241, 249 (1992); 

Stephen Nathanson, The Role of Problem Solving in Legal Education, 39 J. LEGAL EDUC. 

167, 181-82 (1989); Janet Reno, Lawyers as Problems Solvers: Keynote Address to the 
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justice context this ought to include teaching law students how to 

properly diagnose public safety problems and how to creatively apply 

legal authority and resources to address and prevent such problems. We 

believe that lawyers who work in the public safety arena—as police 

attorneys, prosecutors, judges, legislators, and crime prevention 

advocates—need to be more than competent legal technicians, but also 

competent public safety strategists.
135

 At the University of Wisconsin 

Law School where we teach, problem-solving has been incorporated into 

our pedagogy in several ways. The law school offers a variety of 

seminars that allow students to explore the law in the context of specific 

problems in a variety of legal areas, including, but not limited to, 

criminal justice.
136

 One such seminar, titled Selected Problems in 

Policing, has been taught in one form or another since the 1960s. In its 

modern incarnation, students explore how police and other criminal 

justice actors approach specific crime and disorder problems, using 

Herman Goldstein‘s problem-oriented research methodology as a 

 

AALS, 49 J. LEGAL EDUC. 5, 5-6 (1999); Andrea M. Seielstad, Community Building as a 

Means of Teaching Creative, Cooperative and Complex Problem Solving in Clinical 

Legal Education, 8 CLINICAL L. REV. 445, 480-81 (2001-02); Roy T. Stuckey, Education 

for the Practice of Law: The Times They Are A-Changin’, 75 NEB. L. REV. 648, 669 

(1996).  Many law schools, including our own, have incorporated some courses and 

teaching methods that emphasize legal problem solving (though what ―problem-solving‖ 

means in this context varies tremendously from one institution to another). In 2009, 

Harvard Law School instituted a new requirement that first-year students complete a 

workshop on legal problem solving, and the University of Minnesota recently mandated 

year-long ―capstone courses‖ for all of its third year students, in which students apply 

their legal training to confronting discrete public policy problems. See Elaine McArdle, 

Beyond the Case Method, HARV. L. BULLETIN (Summer 2010), available at 

http://www.law.harvard.edu/news/bulletin/2010/summer/classroom.php; David 

Wippman, New Strategy for Long-Established Commitment, PERSPECTIVES 1, available at 

http://www.law.umn.edu/uploads/cF/4K/cF4KW8P7vtOAeosIXKX6ag/PerspectivesS10-

midres.pdf.  California Western School of Law has made legal problem solving central to 

its pedagogy. See California Western School of Law, Center for Creative Problem 

Solving, 

http://www.cwsl.edu/main/default.asp?nav=creative_problem_solving.asp&body=creativ

e_problem_solving/home.asp (―The mission of California Western School of Law is to 

educate creative problem solvers.  This is an inherently interdisciplinary effort that 

envisions a more imaginative, more helpful lawyer who can prevent some problems from 

arising, and often solve more peaceably and constructively those problems that cannot be 

avoided.‖). In our view, such efforts to introduce problem-solving as a fundamental skill 

are encouraging developments. 

 135. See Judith S. Kaye, Delivering Justice Today: A Problem-Solving 

Approach, 22 YALE L. & POL‘Y REV. 125, 129-30 (2004). 

 136. The non-criminal justice seminars include ―selected problems‖ courses in 

administrative law, business organizations, constitutional law, environmental law, family 

law, insurance law, international law, jurisprudence, land law, modern American legal 

history, poverty law, professional responsibility, tort law, trade regulation, commercial 

law, and estate planning. 

http://www.law.harvard.edu/news/bulletin/2010/summer/classroom.php
http://www.law.umn.edu/uploads/cF/4K/cF4KW8P7vtOAeosIXKX6ag/PerspectivesS10-midres.pdf
http://www.law.umn.edu/uploads/cF/4K/cF4KW8P7vtOAeosIXKX6ag/PerspectivesS10-midres.pdf
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foundation.
137

 Some students combine their seminar research with a 

summer externship. The Gary P. Hayes Police-Prosecution Externship 

places law students jointly in a local Wisconsin police agency and its 

corresponding district attorney‘s office to apply problem-oriented 

research to a particular crime problem of mutual concern to both 

agencies. In their seminar course, students start with a specific problem, 

document the harm it is causing to the community, study its causes and 

contributing factors, inventory current responses to the problem, and 

develop alternative responses to the problem, some of which implicate 

legal authority. Among the problems that Hayes externs have examined 

in recent years are youth gangs, domestic violence, acquaintance rape 

and stalking of college students, chronic nuisance offenders, child 

maltreatment, home invasion robbery, and crime in and around 

abandoned and foreclosed houses.
138

 

Although our primary focus is in legal education, we recognize that 

improving criminal justice practitioners‘ knowledge and skills relating to 

public safety implicates higher education in other realms as well, such as 

public administration and policy, business,
139

 medicine,
140

 engineering, 

urban planning,
141

 architecture,
142

 and product design.
143

 Given the 

 

 137. For further information about the University of Wisconsin Law School‘s 

teaching and scholarship in the area of policing, see They’re Law Alumni and Police 

Officers, 33 THE GARGOYLE 14, 14-15 (Winter/Spring 2008) and Studying the Police, 33 

THE GARGOYLE 8, 8-11 (Winter/Spring 2008), available at 

http://www.law.wisc.edu/alumni/gargoyle/archive/33_2. 

 138. Other seminar students who have not applied their research as externs have 

studied a wide array of crime and disorder problems, including accidental drowning; 

bullying in schools; child neglect; child pornography; chronic inebriation; computer 

hacking; crime in and around licensed liquor establishments, apartment complexes, and 

parks; crowd disorder; cruising vehicles; embezzlement; fraud against the elderly; 

graffiti; heckling of public speakers; loud parties; panhandling; prostitution in massage 

parlors; snowmobile crashes; speeding vehicles; bicycle theft; ticket scalping; truancy; 

vandalism; and worthless check writing. 

 139. Commercial marketing techniques can be applied to public safety problems 

in several ways, including through the use of ad campaigns designed to elicit community 

participation in crime prevention efforts or attempts to motivate compliance by would-be 

offenders.  See, e.g., Lorraine Mazerolle, The Pros and Cons of Publicity Campaigns as a 

Crime Control Tactic, 2 CRIMINOLOGY & PUB. POL‘Y 531 (2003) (describing mixed 

results of studies on the effectiveness of such public safety campaigns). 

 140. The medical field has recognized and addressed violence as a public health 

problem. See, e.g., VIOLENCE IN AMERICA: A PUBLIC HEALTH APPROACH (Mark L. 

Rosenberg & Mary Ann Fenley eds., 1991). 

 141. See Edward H. Ziegler, American Cities, Urban Planning, and Place-Based 

Crime Prevention, 39 URB. LAW. 859 (2007) (discussing crime prevention through 

environmental design, also known as CPTED); Peter Olasky, Crime Impact Statements, 

37 COLUM. J.L. & SOC. PROBS. 329 (2004) (also discussing crime prevention through 

environmental design).  See also NICOLE STELLE GARNETT, ORDERING THE CITY: LAND 

USE, POLICING AND THE RESTORATION OF URBAN AMERICA 150-51, 190-91 (YALE 

UNIVERSITY PRESS 2009). 
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valuable role of business leaders, manufacturers, and community 

members in the crime prevention efforts discussed above, we believe that 

all students, both graduate and undergraduate, would be well served to 

have a broader understanding of matters related to public safety and of 

problem-solving methodologies that can help advance it. 

 

VI.  REASONS FOR SKEPTICISM 

We believe our reimagined vision of the criminal justice system is 

far more desirable than either the current system or a more richly-

resourced version of what exists today. Nevertheless, we might fairly be 

asked why, if these ideas are so good, they haven‘t yet taken hold. After 

all, routine crime prevention theory and community- and problem-based 

models of policing and prosecution have existed for at least the past 

twenty years. In light of those facts, there is reason to doubt whether the 

system for which we advocate is either desirable or plausible. 

 Obstacles to change are many and can best be divided into the 

conceptual and the practical. 

 

A. Conceptual Obstacles 

1. ORIENTATION OF THE CRIMINAL JUSTICE SYSTEM 

First is the orientation of the criminal justice system. Criminal law 

itself, whether common law or statutory, is rooted in ideas of individual 

culpability and accountability. The power of the criminal law is 

triggered, after all, not by places or victims but by the conduct of 

individual offenders who engaged in proscribed conduct. When criminal 

activity occurs, courts stigmatize and punish based upon the perceived 

culpability of the offender as measured by his or her mental state (and, to 

a lesser degree, by the harm he or she causes).
144

 

 

 142. See, e.g., Neal Kumar Katyal, Architecture as Crime Control, 111 YALE 

L.J. 1039 (2002). 

 143. Product designers should understand how product design influences crime 

relating to those products. The British government supports a research program called 

Design Against Crime at Sheffield Hallam University and the University of Salford that 

promotes crime preventive product design. See Design Against Crime, 

http://www.designagainstcrime.org. 

 144. See generally Paul H. Robinson, A Brief History of Distinctions in Criminal 

Culpability, 31 HASTINGS L.J. 815 (1980) (providing examples of the long history of 

reliance on graded mental states to assign culpability for violations of the criminal law). 
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Throughout the investigative, adjudicatory, and penal process, 

actors within the criminal justice system are trained to focus on the 

offender and his personal attributes. Police search for motive when 

investigating crime suspects. In determining liability, juries are asked to 

find whether a defendant acted with intent or with reckless disregard for 

the results of his actions. When imposing sentence, judges are trained to 

inquire into the offender‘s past criminal history and personal 

characteristics. Community correctional agents use risk assessment forms 

to calculate the amount of supervision an offender requires based upon 

his criminal propensities. This intense focus on the offender him or 

herself is deeply embedded in the criminal justice system, and explains 

why the agencies charged with managing and enforcing the criminal law 

naturally gravitate toward reacting to offenders and offenses that have 

been committed. When viewed through this lens, it is easy to see how 

our emphasis on opportunity reduction runs counter to the natural 

configuration of the traditional criminal justice system. 

 

2. CONCERNS OVER PREVENTIVE USE OF STATE POWER 

In elaborating on what we see as desirable alternatives to the present 

criminal justice system, we have emphasized the positive, promising 

aspects of problem-oriented approaches to criminal justice that aim to 

prevent crime. Nevertheless, it is true that the application (and 

misapplication) of these approaches has in some places and in some 

instances given rise to legitimate concerns about the degree to which 

state power should be exercised in the absence of obvious criminal 

activity by identifiable persons.
145

 It goes without saying that problem-

oriented approaches to criminal justice should not be used as an excuse 

to harass or intimidate individuals engaged in lawful behavior, regardless 

of the potential risks they pose. When brokering responsibility to 

community members, criminal justice system actors should be mindful to 

convey the importance of avoiding actions that might infringe on civil 

rights or liberties. Furthermore, when exercising state power, whether 

through stay away orders or formal arrest and charge, actors throughout 

the criminal justice system would do well to remember that citizens‘ 

 

 145. See, e.g., Reed Collins, Strolling While Poor: How Broken-Windows 

Policing Created a New Crime in Baltimore, 14 GEO. J. ON POVERTY L. & POL‘Y 419, 

427-35 (2007) (describing overreaching by law enforcement keen on order maintenance 

in Chicago, New York, and Baltimore); Jeffrey Fagan & Garth Davies, Street Stops and 

Broken Windows: Terry, Race, and Disorder in New York City, 28 FORDHAM URB. L.J. 

457, 482-83 (2000); BERNARD E. HARCOURT, ILLUSION OF ORDER: THE FALSE PROMISE OF 

BROKEN WINDOWS POLICING 242-48 (2001). 
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respect for the law is highly influenced by their perceptions of the 

fairness with which they are treated by state agents.
146

 

 

B. Practical Obstacles 

1. NATURE OF BUREAUCRACY 

Beyond conceptual obstacles lie more mundane impediments to 

innovation. First among these is the nature of bureaucracy itself. 

Bureaucratic values tend to favor efficiency, predictability, and 

administrative ease. Flexible, complex problem solving of the kind we 

promote is more difficult (especially at first) than is the simplistic, often 

ineffective, but well-understood approaches to crime and disorder that 

are most commonly employed. Making an arrest, booking an offender, 

charging a crime, securing a plea, imposing a term of months or years, 

and revoking parole are all tasks that can become almost automated, 

particularly when performed day in and day out over the course of years. 

Filing forms and processing people are easier tasks than confronting 

disgruntled community members, identifying the confluence of factors 

that give rise to problem x on street corner y, and being forced to directly 

confront the limits of what we know about how best to protect our 

communities and do justice for our citizens, victims and offenders alike. 

Even when creative professionals surmount these obstacles and 

begin to tackle crime problems, it is difficult to measure what it is they 

are doing. Agencies like quantifiable statistics, and prevention is 

notoriously difficult to quantify.
147

 The system as presently configured 

strongly favors responsive models of policing and prosecution over more 

active, problem-oriented models in part because the former are easier to 

measure.
148

 

If the criminal justice system were to make the prevention of crime 

a primary goal, all actors within the criminal justice system, as well as 

their relevant support staff and administrators, would need to better 

understand the practical challenges of situational crime prevention and 

problem-oriented approaches, and develop flexible instruments for 

 

 146. See Tom R. Tyler, Enhancing Police Legitimacy, 593 ANNALS AM. ACAD. 

OF POL. & SOC. SCI. 84, 88 (2004); see also TOM R. TYLER, PSYCHOLOGY AND THE DESIGN 

OF LEGAL INSTITUTIONS 17-22 (Wolf Legal Publishers 2007).  See also K. Babe Howell, 

Broken Lives from Broken Windows: The Hidden Costs of Aggressive Order-

Maintenance Policing, 33 N.Y.U. REV. L. & SOC. CHANGE 271, 274 (2009) (referencing 

the ―legitimacy costs‖ of over-aggressive enforcement policies). 

 147. See De Ming Fan, supra note 101, at 4. 

 148. See Dickey & McGarry, supra note 42, at 373. 
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gauging progress toward the ultimate goal of public safety.
149

 Doing this 

would require commitment from bureaucratic leaders and a 

corresponding shift in budgets and administrative structures to reflect 

changing priorities. 

2. PROBLEMS OF CAPACITY 

Perhaps the most serious obstacle to implementing our vision is the 

problem of capacity. The approaches we suggest require both 

imagination and the development of information of particular kinds that 

have not traditionally been developed by police, prosecutors, or 

correctional agents. Gathering such information may be difficult, 

particularly in places where agents of the criminal justice system have 

not tended to establish relationships with the communities they serve that 

would foster trust and the free exchange of information about the local 

dynamics of crime problems. 

Over time, successful efforts to defuse crime problems have the 

potential to make the community safer and reduce strain on the criminal 

justice system‘s limited resources. Meanwhile, however, the system must 

still function. When operating at capacity, it is easier for law 

enforcement agencies to oil squeaky wheels, and in this context that 

means prioritizing responding to reported crime over developing new 

ways of doing business. 

Data management is another area in which limited access to 

information can stifle innovative efforts to address threats to public 

safety. Although some agencies have begun to collect and track data in a 

way that facilitates analysis,
150

 until more agencies develop the capacity 

 

149.One possible measure would be reductions in rates of crime. Although 

―some recent police innovations such as Compstat have used changes in crime 

rates as an indicator of police performance,‖ the weakness of this approach is its 

failure to account for the fact ―that crime rates are affected by many social and 

economic factors outside of the control of the police.‖ David Weisburd et al., 

Terrorist Threats and Police Performance: A Study of Israeli Communities, 50 

BRIT. J. CRIMINOLOGY 725, 729 (2010). See also Mark H. Moore, Sizing Up 

Compstat: An Important Administrative Innovation in Policing, 2 CRIMINOLOGY 

& PUB. POLICY 469 (2003).  

 

 150. Crime mapping has been employed by some large urban police departments 

as a way of making sense of crime information. For example: 

New York City has deployed a crime mapping system, known as 

―CompStat,‖ to assist in resource allocation, strategy formulation, and tactical 

analysis. Although it is a management philosophy rather than a theoretical, 

computer-based model, CompStat uses crime data and computer mapping 

systems as inputs. The basic idea is to use so-called ―Geographic Information 

Systems‖ to map in real time the location and details of crimes that occur. 
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to track and share data, the criminal justice system‘s ability to operate 

within a problem-oriented model will necessarily be limited. 

3. LACK OF LEADERSHIP 

Perhaps even more difficult to solve than problems of 

administration are the problems of leadership and cooperation.  Before 

widespread change can occur within the criminal justice system, 

someone must take on the additional burden of organizing stakeholders 

and potential brokers of safety. Given the political dimensions of 

criminal justice policy in the United States, that person or agency must 

also take on the political risk of appearing insufficiently committed to 

punishing offenders and dealing harshly with those who eschew laws and 

social values. Although some prominent political figures, such as 

Brooklyn District Attorney Charles J. Hynes, have successfully met that 

challenge, others who possess less political capital (or who perceive 

themselves as possessing less political capital) are often hesitant to 

follow that lead. 

Additionally, in order for problem-oriented approaches to crime to 

take hold across the criminal justice system, traditional actors must be 

willing to cede some measure of autonomy to other system actors and to 

members of the community, broadly defined. That shifting of power 

requires actors to move to a more participatory and less authoritarian 

model for the delivery of public safety to which many agencies are not 

accustomed. 

 

CONCLUSION: REASONS FOR OPTIMISM 

Despite these reasons for skepticism about the degree to which the 

criminal justice system can wholly re-orient itself, there are also reasons 

to think real change is possible. While it may seem odd to think of 

economic downturns such as the current fiscal crisis as a cause for 

optimism, budgetary pressures on state and local governments are 

already compelling states to re-examine the ways in which they respond 

to crime.
151

 Criminal justice operations, including policing, prosecution, 

 

Decisionmakers can then populate crime maps with demographic data, 

locations of points of interest—like police stations, schools, and bars—as 

well as any other information that users consider relevant to crime prediction. 

M. Todd Henderson, Justin Wolfers, & Eric Zitzewitz, Predicting Crime, 52 

ARIZ. L. REV. 15, 29 (2010). 

 151. See, e.g., Cecelia Klingele, Changing the Sentence Without Hiding the 

Truth: Judicial Sentence Modification as a Promising Method of Early Release, 52 WM. 

& MARY L. REV. __ (forthcoming 2010), available at 
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and most especially, corrections, are among the most expensive 

government functions,
152

 and in a time of decreasing financial resources, 

local, state, and federal legislators and administrators will be compelled 

to at least inquire as to whether there are more cost-effective means of 

achieving public safety than the methods they are employing now. We 

recognize that criminal justice policy and practice is and likely always 

will be politically-driven, but we also believe that there remains some 

room for apolitical and thoughtful public safety innovation, particularly 

in moments of opportunity such as this, when states are in search of new 

alternatives. Safety is a bipartisan value and for that reason, work of the 

sort we have described above has been carried on for years under both 

tight and plentiful fiscal times, under both Democratic and Republican 

administrations, and by both liberal and conservative practitioners. 

We have no doubt that police, prosecutors, judges, and corrections 

officials have the experiential knowledge and the authority to work in a 

problem-oriented fashion. For now, effective problem solving is often 

accomplished in spite of the systems within which practitioners work 

rather than because of them. Although we titled our talk ―re-imagining 

criminal justice,‖ we—and those with whom we work closely—don‘t 

really need much imagination to be convinced of the benefits that such a 

re-orientation would bring. We need not imagine it because we have 

reviewed, witnessed, and experienced the abundant evidence of public 

safety delivered through problem-oriented, community-based, and 

situational crime prevention frameworks. What we are imagining, and 

what we invite others to imagine, is a system in which this work ceases 

to be the exception and instead becomes the predominate focus of 

agencies and actors throughout the criminal justice system. 

 

 

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1576131 (noting that in the wake of 

the financial crisis, states have taken steps to reduce incarceration rates, both by reducing 

the number of people entering prison as a result of conviction or revocation from 

community supervision and by providing early release to certain groups of offenders). 

 152. RUTH & REITZ, supra note 22 at 92. 


