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SUMMARY:

The due process provisions of the Fifth and Fourteenth Amendments to the United States Constitution have been
interpreted as requiring, in many situations, that one who may be deprived of life or liberty in a court proceeding be
afforded a reasonable opportunity to obtain counsel to represent him. Furthermore, a person accused of a crime has the
right to counsel under the Sixth Amendment. Hence, one charged with contempt of court is normally entitled to a
reasonable opportunity to obtain counsel to represent him or her in proceedings for contempt of court. The right of
indigents to have appointed counsel in contempt proceedings has been found by many courts where the contemnor faces
the possibility of incarceration as a result of the proceedings. In Mead v Batchlor (1990, Mich) 460 NW2d 493, 32
ALR5th 737, the court held that due process precluded incarceration of an indigent defendant in a contempt proceeding
for nonpayment of child support where the indigent was denied the assistance of counsel, noting that the right to
appointed counsel is triggered by an indigent's fundamental interest in physical liberty, and not by the civil or criminal
nature of the proceeding. This annotation collects and analyzes those state and federal cases in which courts have
decided whether an indigent contemnor is entitled to the appointment of counsel.
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This annotation collects and analyzes those state and federal cases which discuss whether an indigentn1 has a right to
appointed counseln2 in contempt proceedings.

The time of appointment of counsel is discussed only insofar as it relates to the issue of whether an indigent had a right
to counsel in a particular contempt proceeding.

A number of jurisdictions may have rules, regulations, constitutional provisions, or legislative enactments directly
bearing upon this subject. These provisions are discussed herein only to the extent and in the form that they are reflected
in the courts' opinions that fall within the scope of this annotation. The reader is consequently advised to consult the
appropriate statutory or regulatory compilations to ascertain the current status of all statutes discussed herein, including
those listed in the Jurisdictional Table of Cited Statutes and Cases.

[*1b] Related annotations

A.L.R. Index, Attorney or Assistance of Attorney

A.L.R. Index, Constitutional Law

A.L.R. Index, Contempt

A.L.R. Index, Criminal Law

A.L.R. Index, Custody and Support of Children

A.L.R. Index, Imprisonment

A.L.R. Index, Poor Persons

Unauthorized Practice of Law as Contempt, 40 A.L.R.6th 463

Holding Jurors in Contempt Under State Law, 93 A.L.R.5th 493

Abuse or misuse of contempt power as ground for removal or discipline of judge, 76 A.L.R.4th 982

Divorce: propriety of using contempt proceeding to enforce property settlement award or order, 72 A.L.R.4th 298

Power of court to change counsel appointed for indigent, against objections of accused and original counsel, 3 A.L.R.4th
1227

Right of injured party to award of compensatory damages or fine in contempt proceedings, 85 A.L.R.3d 895

Refusal to answer questions before state grand jury as direct contempt of court, 69 A.L.R.3d 501

Indigent accused's right to choose particular counsel appointed to assist him, 66 A.L.R.3d 996

Right to counsel in contempt proceedings, 52 A.L.R.3d 1002

Determination of indigency of accused entitling him to appointment of counsel, 51 A.L.R.3d 1108
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Allowance of attorneys' fees in civil contempt proceedings, 43 A.L.R.3d 793

Attorney's refusal to accept appointment to defend indigent, or to proceed in such defense, as contempt, 36 A.L.R.3d
1221

Appealability of contempt adjudication or conviction, 33 A.L.R.3d 448

Construction and Application of Sixth Amendment Right to Counsel -- Supreme Court Cases, 33 A.L.R. Fed. 2d 1

Grand jury witness' right to hearing before summary commitment for contempt under Recalcitrant Witness Statute (28
U.S.C.A. § 1826(a)), 37 A.L.R. Fed. 875

Federal Procedure, L. Ed., Contempt § 17:12

Federal Procedure, L. Ed., Courts and Judicial System § 20:369

2 Litigation Checklists: Am Jur Practice Guide, Contempt

Federal Procedural Forms, L. Ed. §§ 16:2-16:4

Restatement (Third) of the Law Governing Lawyers § 14 (2000), Formation of a Client-Lawyer Relationship.

Monk, The Indigent Defendant's Right to Court-Appointed Counsel in Civil Contempt Proceedings For Nonpayment of
Child Support, 50 U Chi L Rev 326 (Winter, 1983)

[*2] Background and summary

The due process provisions of the Fifth and Fourteenth Amendments to the United States Constitution have been
interpreted as requiring, in many situations, that one who may be deprived of life or liberty in a court proceeding be
afforded a reasonable opportunity to obtain counsel to represent him. Furthermore, a person accused of a crime has the
right to counsel under the Sixth Amendment.n3 Hence, one charged with contempt of court is normally entitled to a
reasonable opportunity to obtain counsel to represent him or her in proceedings for contempt of court.n4

Many courts have held that indigents are entitled to appointed counsel in contempt proceedings, regardless of the civil
or criminal nature of the contempt, where the contemnor faces the possibility of incarceration as a result of the
proceedings, although at least one court has apparently held that, even where imprisonment may result, indigents are
entitled to appointed counsel as a discretionary matter only ( § 3).

Apart from an express consideration of the possibility of incarceration, several courts have based the determination of
the right of an indigent to appointed counsel on the classification of the contempt charged. Thus, the courts have
reached conflicting results on the issue in cases involving actual or direct contempt ( § 4), constructive or indirect
contempt ( § 5), criminal contempt ( § 6), and civil contempt ( § 7).

[*II] Possibility of Incarceration as Determinative

[*3] View that indigent contemnor entitled to appointed counsel where incarceration may result

According to the courts in the following cases, indigents are entitled to appointed counsel in civil or criminal contempt
proceedings, where incarceration may result.
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FEDERAL COURTS

Wilson v New Hampshire (1994, CA1 NH) 18 F3d 40, summary op at (CA1 NH) 22 M.L.W. 1469, 14 R.I.L.W. 870
United States v Bobart Travel Agency, Inc. (1983, CA2 NY) 699 F2d 618, 83-1 USTC P 9204, 51 AFTR 2d 83-671
Lake v Speziale (1984, DC Conn) 580 F Supp 1318
In re Jessen (1990, WD NC) 738 F Supp 960
McKinstry v Genesee County Circuit (1987, ED Mich) 669 F Supp 801
Johnson v Zurz (1984, ND Ohio) 596 F Supp 39
Young v Whitworth (1981, SD Ohio) 522 F Supp 759
Mastin v Fellerhoff (1981, SD Ohio) 526 F Supp 969
United States v Anderson (1977, CA8 SD) 553 F2d 1154, 77-1 USTC P 9446, 39 AFTR 2d 77-1277, appeal after
remand (CA8 SD) 567 F2d 839, 78-1 USTC P 9195, 41 AFTR 2d 78-440, appeal after remand (CA8 SD) 572 F2d
1286 and (criticized on other grounds by United States v Harris (CA2 NY) 707 F2d 653, cert den 464 US 997, 78 L. Ed.
2d 688, 104 S Ct 495) and (among conflicting authorities on other grounds noted in United States v Beverly (CA1 RI)
1993 US App LEXIS 11047)
In re Grand Jury Proceedings (1972, CA9 Hawaii) 468 F2d 1368
In re Winslow (1991, DC Colo) 131 BR 171, later proceeding (DC Colo) 1991 US Dist LEXIS 14801, supp op (DC
Colo) 132 BR 1016 and clarified, motion den (DC Colo) 132 BR 1020, later proceeding (DC Colo) 133 BR 532, later
proceeding (DC Colo) 133 BR 533

CALIFORNIA

County of Ventura v Tillett (1982, 2nd Dist) 133 Cal App 3d 105, 183 Cal Rptr 741, cert den 460 US 1051, 75 L Ed 2d
929, 103 S Ct 1497 and (disapproved on other grounds by County of Los Angeles v Soto, 35 Cal 3d 483, 198 Cal Rptr
779, 674 P2d 750) and (disapproved on other grounds as stated in County of Orange v Dabbs (4th Dist) 29 Cal App 4th
999, 35 Cal Rptr 2d 79, 94 CDOS 8235, 94 Daily Journal DAR 15192, review den (Cal) 1995 Cal LEXIS 260) and
(disapproved on other grounds as stated in Estate of Buck (1st Dist) 29 Cal App 4th 1846, 35 Cal Rptr 2d 442, 94 CDOS
8718, 94 Daily Journal DAR 16125, review den (Cal) 1995 Cal LEXIS 17)
County of Santa Clara v Superior Court (1992, 6th Dist) 2 Cal App 4th 1686, 5 Cal Rptr 2d 7, 92 CDOS 903, 92 Daily
Journal DAR 1446, reh den (Cal App 6th Dist) 92 CDOS 1479, 92 CDOS 2448, 92 Daily Journal DAR 2274, review
den (Cal) 1992 Cal LEXIS 1824 and review den.

COLORADO

Padilla v Padilla (1982, Colo App) 645 P2d 1327
In re Marriage of Wyatt (1986, Colo App) 728 P2d 734
In re Marriage of Barber (1991, Colo App) 811 P2d 451

CONNECTICUT

Emerick v Emerick (1992) 28 Conn App 794, 613 A2d 1351, app den 224 Conn 915, 617 A2d 171
Dube v Lopes (1984) 40 Conn Supp 111, 481 A2d 1293

DELAWARE

Black v. Division of Child Support Enforcement, 686 A.2d 164 (Del. 1996), corrected, (Dec. 18, 1996) (failure to pay
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child support)

FLORIDA

Andrews v Walton (1983, Fla) 428 So 2d 663
Bowen v Bowen (1985, Fla) 471 So 2d 1274, 10 FLW 318.
Ponder v Ponder (1983, Fla App D1) 438 So 2d 541, review den (Fla) 447 So 2d 887
Fox v State (1986, Fla App D5) 490 So 2d 1288, 11 FLW 1391
Hayes v State (1992, Fla App D4) 592 So 2d 327, 17 FLW D 156

INDIANA

In re Marriage of Stariha (1987, Ind App) 509 NE2d 1117

IOWA

McNabb v Osmundson (1982, Iowa) 315 NW2d 9
Kula v Iowa Dist. Court (1990, Iowa App) 462 NW2d 721
Bruns v Iowa Dist. Court (In re Bruns) (1995, Iowa App) 535 NW2d 157

KANSAS

Johnson v Johnson (1986) 11 Kan App 2d 317, 721 P2d 290

KENTUCKY

Lewis v Lewis (1993, Ky) 875 SW2d 862 (applying Ky Rev Stat Ann § 31.110(1)(a))

LOUISIANA

State v Creamer (1988, La App 2d Cir) 528 So 2d 667

MARYLAND

Rutherford v Rutherford (1983) 296 Md 347, 464 A2d 228
Lee v State (1983) 56 Md App 613, 468 A2d 656 (criticized on other grounds by Cherry v State, 62 Md App 425, 489
A2d 1138, affd 305 Md 631, 506 A2d 228)
Jones v Johnson (1988) 73 Md App 663, 536 A2d 116
Fields v Fields (1988) 74 Md App 628, 539 A2d 708

MICHIGAN

Mead v Batchlor (1990) 435 Mich 480, 460 NW2d 493, 32 ALR5th 737
People v Johnson (1977) 77 Mich App 426, 258 NW2d 504, affd 407 Mich 134, 283 NW2d 632
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MINNESOTA

Cox v Slama (1984, Minn) 355 NW2d 401
Barth v Barth (1984, Minn App) 356 NW2d 743
Henry v Henry (1985, Minn App) 370 NW2d 43
Prebil v Juergens (1985, Minn App) 378 NW2d 652

NEBRASKA

Allen v Casady (1994) 245 Neb 149, 511 NW2d 125

NEW YORK

Jennings v Jennings (1973, 2d Dept) 42 App Div 2d 568, 344 NYS2d 93
Rudd v Rudd (1974, 4th Dept) 45 App Div 2d 22, 356 NYS2d 136
Hickland v Hickland (1977, 3d Dept) 56 App Div 2d 978, 393 NYS2d 192, later proceeding (3d Dept) 77 App Div 2d
683, 430 NYS2d 15, later proceeding (3d Dept) 100 App Div 2d 643, 472 NYS2d 951
Kissel v Kissel (1977, 4th Dept) 59 App Div 2d 1036, 399 NYS2d 781
Holmes v Holmes (1982, 2d Dept) 89 App Div 2d 921, 454 NYS2d 22
Dell v Dell (1987, 1st Dept) 135 App Div 2d 475, 522 NYS2d 155
Department of Housing Preservation & Dev. v Lamison (1983) 118 Misc 2d 1013, 462 NYS2d 109

NORTH CAROLINA

McBride v McBride (1993) 334 NC 124, 431 SE2d 14
State v Wall (1980) 49 NC App 678, 272 SE2d 152
Hammock v Bencini (1990) 98 NC App 510, 391 SE2d 210

NORTH DAKOTA

State ex rel. Gullickson v Gruchalla (1991, ND) 467 NW2d 451

OHIO

Young v Whitworth (1981, SD Ohio) 522 F Supp 759
Schock v Sheppard (1982, Lucas Co) 7 Ohio App 3d 45, 7 Ohio BR 48, 453 NE2d 1292
Dubose v Walker (1982, Ohio App, Hamilton Co) CA No. C-810241 (LEXIS Slip Op.)
Medina County Dept. of Human Services v Trikilis (1986, Ohio App, Medina Co) CA No. 1518 (LEXIS Slip Op.)
In re Straub (1989, Ohio App, Ross Co) CA No. 1728 (LEXIS Slip Op. 863)
Francis v Francis (1990, Ohio App, Lawrence Co) CA No. 1925 (LEXIS Slip Op. 3412)

OKLAHOMA

Walker v McLain (1985, CA10 Okla) 768 F2d 1181, cert den 474 US 1061, 88 L. Ed. 2d 781, 106 S Ct 805 and
(criticized by Mann v Hendrian (CA7 Ill) 871 F2d 51, § 6)(applying Oklahoma law)
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OREGON

Henkel v Bradshaw (1973, CA9 Or) 483 F2d 1386 (applying Oregon law)
State ex rel. Ketcham v Ketcham (1984) 68 Or App 740, 683 P2d 555
In re Marriage of Van Eck and Van Eck (1989) 95 Or App 13, 767 P2d 464
State v Rogers (1990) 102 Or App 424, 794 P2d 1245
In re Marriage of Meyer and Meyer (1993) 125 Or App 15, 865 P2d 381

TENNESSEE

Sevier v Turner (1984, CA6 Tenn) 742 F2d 262 (applying Tennessee law)
Bradford v Bradford (1986, Tenn App) CA #86-262-II (LEXIS Slip Op.)

TEXAS

Ridgway v Baker (1983, CA5 Tex) 720 F2d 1409 (applying Texas law)
Ex parte Gunther (1988, Tex) 758 SW2d 226
Ex parte Hamill (1986, Tex App Fort Worth) 718 SW2d 78, later proceeding (CA5 Tex) 870 F2d 1032
Ex parte Sustrik (1986, Tex App Fort Worth) 721 SW2d 592
Ex parte Strickland (1987, Tex App Eastland) 724 SW2d 132
Ex parte Simpson (1987, Tex App Beaumont) 736 SW2d 939
Ex parte Goodman (1987, Tex App Fort Worth) 742 SW2d 536
Ex parte Walker (1988, Tex App Dallas) 748 SW2d 21
Ex parte Berryhill (1988, Tex App Beaumont) 750 SW2d 368
Ex parte Martinez (1989, Tex App Dallas) 775 SW2d 455 (ovrld in part on other grounds by Ex parte Linder (Tex App
Dallas) 783 SW2d 754)
Cudd v Bass (1989, Tex App Houston (1st Dist)) 771 SW2d 3
Ex parte Occhipenti (1990, Tex App Houston (1st Dist)) 796 SW2d 805, habeas corpus den (Dec 19, 1990)

WASHINGTON

Tetro v Tetro (1975) 86 Wash 2d 252, 544 P2d 17
In re Marriage of Wulfsberg (1986) 42 Wash App 627, 713 P2d 132
In re Marriage of Haugh (1990) 58 Wash App 1, 790 P2d 1266

WEST VIRGINIA

Eastern Associated Coal Corp. v Doe (1975) 159 W Va 200, 220 SE2d 672 (dicta only)
Smoot v Dingess (1977) 160 W Va 558, 236 SE2d 468 (dicta only)
Moore v Hall (1986) 176 W Va 83, 341 SE2d 703

WISCONSIN

Ferris v State (1977) 75 Wis 2d 542, 249 NW2d 789
Brotzman v Brotzman (1979, App) 91 Wis 2d 335, 283 NW2d 600

The court in Wilson v New Hampshire (1994, CA1 NH) 18 F3d 40, summary op at (CA1 NH) 22 M.L.W. 1469, 14
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R.I.L.W. 870, held that, in order for an indigent to be entitled to appointed counsel in contempt proceedings, "actual
incarceration" must be threatened as an outcome of the contempt proceeding, finding that an indigent father was not
entitled to appointed counsel where no order of incarceration resulted.

The court in United States v Bobart Travel Agency, Inc. (1983, CA2 NY) 699 F2d 618, 83-1 USTC P 9204, 51 AFTR
2d 83-671, held that a witness in a contempt proceeding is entitled to appointment of counsel when he faces the possible
loss of his physical liberty, reversing the conviction of the appellant for contempt stemming from his failure to produce
certain documents and records pertaining to the tax liability of his defunct business in connection with an Internal
Revenue Service summons, where the District Court failed to make any inquiry as to the appellant's indigency, although
the appellant had claimed indigency and had, in fact, been found to be indigent by the same judge in another
proceeding.

The court in Ridgway v Baker (1983, CA5 Tex) 720 F2d 1409, granted a father's writ of habeas corpus, where he had
been imprisoned for contempt for failure to pay child support, in a proceeding at which he was unrepresented by
counsel. The court observed that the right to counsel turns on whether the deprivation of liberty may result from a
proceeding, not upon its characterization as civil or criminal, therefore rendering nondeterminative the fact that the
contempt proceeding contained elements of both types of proceedings, since it imposes a punishment of a definite term
of incarceration, indicative of a criminal sanction, but makes the duration of the term conditional upon the contemnor's
payment of the child support obligation, which typifies a civil contempt proceeding. The court further rejected the
state's contention that a contemnor imprisoned for civil contempt, has "the keys of his prison in his own pocket," since
this ignores the fact that the keys are available only to one who has enough money to pay the delinquent child support,
and that, if the court errs in its determination that that the defendant has the means to comply with the court's order, the
confinement may be indefinite. Therefore, the court concluded, where the father was imprisoned without having been
represented by counsel, despite his request for counsel and his uncontroverted assertion of indigency, his writ of habeas
corpus would be granted.

An indigent father who was imprisoned after being held in contempt at a civil hearing on a child support matter, and
who was not informed of his right to court-appointed counsel, and did not have counsel assigned to him, was entitled to
a preliminary injunction in Federal District Court, requiring Michigan courts to comply with constitutional
requirements, according to the court in McKinstry v Genesee County Circuit (1987, ED Mich) 669 F Supp 801. The
court held that counsel must be provided to indigents at any time that a proceeding, whether civil or criminal, may result
in incarceration, and that this principle is applicable to contempt proceedings in child support matters, such as the case
at bar.

An order of civil contempt issued against the appellant, for failure to comply with a court order requiring him to
produce certain records summoned by the Internal Revenue Service, was reversed by the court in United States v
Anderson (1977, CA8 SD) 553 F2d 1154, 77-1 USTC P 9446, 39 AFTR 2d 77-1277, appeal after remand (CA8 SD)
567 F2d 839, 78-1 USTC P 9195, 41 AFTR 2d 78-440, appeal after remand (CA8 SD) 572 F2d 1286 and (criticized on
other grounds by United States v Harris (CA2 NY) 707 F2d 653, cert den 464 US 997, 78 L. Ed. 2d 688, 104 S Ct 495)
and (among conflicting authorities on other grounds noted in United States v Beverly (CA1 RI) 1993 US App LEXIS
11047), where the District Court improperly denied him appointment of counsel as an indigent. The court stated that
due process requires that the right of an indigent to appointed counsel must be extended to a contempt proceeding,
whether civil or criminal, where the defendant is faced with the prospect of imprisonment.

An indigent father who was charged with contempt for failure to pay child support was entitled to appointed counsel at
the hearing which resulted in his incarceration, and would be entitled to appointed counsel in any subsequent hearing if
it would result in loss of his physical liberty, the court in McNabb v Osmundson (1982, Iowa) 315 NW2d 9, held. The
father was sentenced to a jail term after appearing pro se, with the condition that he could purge himself of contempt by
paying the arrearage. On the father's writ of certiorari, the court held that the jail sentence would be vacated, where the
father was denied his constitutional right to counsel. The court noted that the "nebulous" distinction between civil and
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criminal contempt is not determinative of the issue, since the "jail doors clang with the same finality behind an indigent"
who is held in contempt and incarcerated for nonpayment of child support under a civil statute as they do behind an
indigent who is incarcerated for violation of a criminal statute. Rather, the court stated, the due process clause of the
Fourteenth Amendment requires that, in cases of contempt, where an indigent contemnor faces "actual" imprisonment,
and not only the possibility of imprisonment or a fine, appointment of counsel is required.

According to the court in Mead v Batchlor (1990) 435 Mich 480, 460 NW2d 493, 32 ALR5th 737, the due process clause
of the Fourteenth Amendment precludes incarceration of an indigent defendant in a contempt proceeding for
nonpayment of child support if the indigent has been denied the assistance of counsel. In contempt proceedings for
failure to pay child support, the Circuit Court denied the father's request for appointed counsel, informing him that
failure to pay the support as ordered would result in his incarceration. The Court of Appeals affirmed, finding that the
issue was now moot due to the Circuit Court's subsequent abatement of the order to pay support. The Supreme Court
reversed, initially noting that the issue was not moot, since the Circuit Court's abatement of the order to pay support was
only temporary and could be reinstated at any time. The court observed that, even though an indigent defendant is not
entitled to the full panoply of process due a criminal defendant, it does not follow that he can be incarcerated without
having had the benefit of counsel simply because the proceeding is considered to be civil in nature. The due process
right to appointed counsel is triggered by an indigent's fundamental interest in physical liberty, and not by the civil or
criminal nature of the proceeding, the court added. Also, a defendant in a civil nonsupport contempt proceeding does
not have only a conditional liberty interest, analogous to that of a probationer or parolee, despite the fact that the
contempt order contains a "purge clause," the court stated, since the indigent defendant does not have the "keys to the
prison door," being unable to afford the price. Further, the court stated, when faced with the loss of physical liberty, an
indigent needs an attorney to advise him about the meaning and requirements of applicable laws and to raise proofs and
defenses in his behalf, and, since the state's representative at such a hearing is well versed in the laws relating to child
support, fundamental fairness requires that the indigent who faces incarceration should also have qualified
representation. Therefore, the court concluded, due process precludes incarceration of an indigent defendant in a
contempt proceeding for nonpayment of child support if the indigent has been denied the assistance of counsel.n6

However, according to the court in State ex rel. Department of Human Servs. v Rael (1982) 97 NM 640, 642 P2d 1099,
the due process clause of Fourteenth Amendment does not require the appointment of counsel in every case where an
indigent faces the possibility of imprisonment if found to be in contempt for failure to comply with an order of child
support, rather, the determination of whether counsel should be appointed must be made on a case-by-case basis by the
trial court. The court stated that, since the proceeding was civil in nature, the Sixth Amendment right to counsel was not
implicated, however, where an indigent faces the threat of imprisonment, the due process clause of the Fourteenth
Amendment, is implicated. The court recognized that there may be cases in which the defendant would be deprived of a
fundamentally fair contempt proceeding if assistance of counsel were not provided, and that, in some nonsupport
contempt cases, which are not routine in nature, there may be issues of sufficient complexity so as to require that the
defendant be assisted by counsel for a competent presentation of their merits. Therefore, the court stated, the trial court
is the proper evaluator of the need for counsel on a case-by-case basis, considering factors such as the indigent's ability
to understand the proceedings, the complexity of the legal and factual issues, and the defenses that might be presented.

In McBride v McBride (1993) 334 NC 124, 431 SE2d 14, the court held that the trial court erred in incarcerating an
indigent father for civil contempt for nonpayment of child support, without benefit of appointed counsel. The court
recognized that there is a presumption that an indigent has a right to appointed counsel when he faces the possible loss
of his physical liberty, and the principles of due process embodied in the Fourteenth Amendment required the trial court
in the case at bar to apply that presumption in favor of the father's right to appointed counsel at the hearing which
resulted in his incarceration. The court noted that, while it is true that a defendant in a civil contempt action should not
be fined or incarcerated for failing to comply with a court order without a determination by the trial court that the
defendant is presently capable of complying, trial courts do not always make such a determination before ordering the
incarceration of a civil contemnor, resulting in the incarceration of an indigent defendant for an indefinite period of time
without the means to obtain his release. When a truly indigent defendant is jailed pursuant to a civil contempt order
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which calls upon him to do that which he cannot do, namely, to pay child support arrearages, the deprivation of his
physical liberty is no less than that of a criminal defendant who is incarcerated upon conviction of a criminal offense,
the court added. Therefore, the court concluded, due process requires that, absent the appointment of counsel, indigent
civil contemnors may not be incarcerated for failure to pay child support.n7

The court in Francis v Francis (1990, Ohio App, Lawrence Co) CA No. 1925 (LEXIS Slip Op. 3412), found that the
trial court violated the due process rights of an indigent father by failing to advise him of his right to appointment of
counsel in a contempt proceeding and by failing to appoint counsel for him when he was found to be indigent. The court
stated that there is a presumption that the indigent litigant has a right to counsel when, if he loses, he may be deprived of
his physical liberty, and Ohio Rev Code § 2705.031 requires notice in the summons that an accused is entitled to request
counsel if he believes that he is indigent and cannot afford counsel.n8

Where a father was held in contempt and jailed without assistance of counsel and without being informed of his right to
assistance of counsel if indigent, the court in Walker v McLain (1985, CA10 Okla) 768 F2d 1181, cert den 474 US 1061,
88 L. Ed. 2d 781, 106 S Ct 805 and (criticized by Mann v Hendrian (CA7 Ill) 871 F2d 51, § 6), held that the contempt
conviction was obtained in violation of the father's due process rights. After a divorce, the father was ordered to pay
child support, which he failed to do in full. As a result, the trial court found the father to be in contempt, sentencing him
to jail for 90 days or until his support obligation was paid. The trial court did not advise the father of his right to
appointed counsel. A habeas corpus petition was filed, alleging that the jail sentence was illegal because of the trial
court's failure to appoint counsel, which was denied. On appeal, the Court of Appeals reversed. The court rejected the
state's contention that the father was not entitled to appointed counsel because the contempt proceeding that resulted in
his incarceration was a civil rather than a criminal proceeding, stating that the right to counsel, as an aspect of due
process, turns not on whether a proceeding may be characterized as criminal or civil, but on whether the proceeding
may result in deprivation of liberty. Also, the court stated, a defendant's right interest in personal liberty cannot be
considered conditional, since he "does not have the keys to the prison door if he cannot afford the price." The fact that
he should not have been jailed if he is truly indigent only highlights the need for counsel, since the assistance of a
lawyer would have greatly aided him in establishing his indigency and insuring that he was not improperly incarcerated,
the court added. The court noted that, although the state has an interest in seeing that minor children are supported, this
interest would in no way be undercut by providing counsel to aid the nonsupporting parent in establishing that his
failure to pay is not willful, and, while the state has an interest in minimizing the cost of such proceedings, this interest
in monetary savings cannot outweigh the strong private interest of the father and the substantial procedural fairness
achieved by providing a lawyer for the indigent defendant in a civil contempt proceeding. Finally, the court stated, the
risk of an erroneous deprivation of liberty created by refusing to appoint counsel for the indigent petitioner is high, since
the issues in a proceeding for willful nonsupport are not so straightforward that counsel will not be of assistance in
insuring the accuracy and fairness of the proceeding. Therefore, the court concluded, where the very issue in the
contempt proceeding was the father's alleged inability to pay his support obligations, there was sufficient doubt
concerning his ability to pay a lawyer that failure to warn him of his right to appointed counsel could not be considered
harmless error, and the father's contempt proceeding was obtained in violation of his due process rights, warranting
reversal.

According to the court in Tetro v Tetro (1975) 86 Wash 2d 252, 544 P2d 17, an indigent contemnor is entitled to
appointed counsel whenever a contempt hearing may result in a jail sentence, reversing the contempt judgment against a
father incarcerated for failing to pay child support, without being advised of his right to have an attorney appointed for
him. The court stated that the appointment of counsel for indigents is required regardless of whether the proceeding may
be classified as "civil" or "criminal," thus, the fact that the civil contempt proceeding at bar could be termed
"quasi-criminal" in nature, with a complaint brought by the county prosecutor, did not affect the right of indigents to
appointed counsel in such proceedings.

The court in Ferris v State (1977) 75 Wis 2d 542, 249 NW2d 789, held that an indigent is entitled to court-appointed
counsel at public expense when a state agency seeks to enforce its orders through the coercion of imprisonment for
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contempt. The petitioner was imprisoned for civil contempt, without benefit of appointed counsel, in order to enforce
the orders of the Department of Natural Resources with respect to removal of salvage material from an unlicensed solid
waste disposal site. The petitioner's writ of habeas corpus was granted by the Circuit Court, which found that he was
indigent and thus entitled to appointed counsel, which was affirmed on appeal. The Supreme Court held that
imprisonment under civil contempt is coercive, whereas imprisonment for criminal contempt is punitive; however,
where the state in the exercise of its police power brings its power to bear on an individual through the use of civil
contempt, and liberty is threatened, such a person is entitled to counsel. Therefore, the court concluded, absent a
knowing and intelligent waiver of counsel, the court, prior to the hearing on contempt, must advise the alleged
contemnor of his right to counsel and advise him that if he is indigent, the court will appoint counsel for him at public
expense.

CUMULATIVE CASES
Cases:

Absent a showing of indigency, court is not required to appoint counsel when a civil contempt proceeding may result in
incarceration. S.E.C. v. Bilzerian, 613 F. Supp. 2d 66 (D.D.C. 2009).

Orders imposing periods of incarceration for contempt which did not contain purge provisions were criminal in nature,
and thus, contemnors had right to counsel and, in case involving imprisonment of more than six months, right to jury
trial. U.S.C.A. Const.Amend. 6; West's F.S.A. RCrP Rule 3.840. Jones v. Ryan, 967 So. 2d 342 (Fla. Dist. Ct. App. 3d
Dist. 2007).

If an individual is in jeopardy of incarceration because of a contempt proceeding and that person is indigent, he may not
be incarcerated without having counsel appointed to represent him. In re Paternity of C.N.S., 901 N.E.2d 1102 (Ind. Ct.
App. 2009).

Regardless of whether private person or state initiates civil contempt proceedings, if individual in jeopardy of
incarceration is indigent, he or she may not be incarcerated without having counsel appointed to represent him or her.
Marks v. Tolliver, 839 N.E.2d 703 (Ind. Ct. App. 2005).

Under due process principles, defendant in criminal contempt proceeding is entitled to counsel if a sentence of
imprisonment may be imposed and may waive counsel only as provided by constitutional principles and applicable
court rules. U.S.C.A. Const.Amend. 14. Correia v. Correia, 70 Mass. App. Ct. 811, 877 N.E.2d 629 (2007).

Except for cases of direct contempt, where the courts have the inherent authority to maintain the order, safety, or
integrity of the courtroom and the judicial process by ordering contemnors imprisoned immediately, the circuit court, in
civil contempt actions, must either: (1) predetermine that the offense is of insufficient gravity to warrant jail time, or (2)
advise the contemnor that he has the right to be represented by counsel and that, if found to be indigent, he has the right
to have counsel appointed. U.S.C.A. Const.Amend. 6. State ex rel. Family Support Div.-Child Support Enforcement v.
Lane, 313 S.W.3d 182 (Mo. Ct. App. W.D. 2010).

Respondent in a civil contempt proceeding facing the possibility of the imposition of a term of incarceration, however
short, is entitled to the assignment of counsel upon a finding of indigence. Ullah v. Entezari-Ullah, 836 N.Y.S.2d 18
(App. Div. 1st Dep't 2007).

Remittal of former wife's petition to hold former husband in violation of child support order was required, where former
husband's waiver of counsel at original hearing was invalid due to hearing examiner's failure to advise him of his
statutory entitlement to counsel and where violation petition subjected former husband to possibility of incarceration.
McKinney's Family Court Act §§ 261, 262(a)(vi). Gaudette v. Gaudette, 692 N.Y.S.2d 809 (App. Div. 3d Dep't 1999).
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In general, respondent in civil contempt proceeding who faces possibility of imposition of term of imprisonment,
however short, has right to assignment of counsel upon finding of indigence. McKinney's Family Court Act §
262(a)(vi). Matter of DeMarco v. Raftery, 242 A.D.2d 625, 662 N.Y.S.2d 138 (2d Dep't 1997).

Trial court presiding over contempt proceeding against father for nonpayment of child and spousal support in which
incarceration was possible punishment was required to advise father of his right to appointed counsel. U.S.C.A. Const.
Amend. 6. Peters-Riemers v. Riemers, 2004 ND 28, 674 N.W.2d 287 (N.D. 2004).

If the accused in the case of indirect contempt is determined to be indigent, counsel must be appointed before any
critical stage of the contempt proceeding, unless the trial judge predetermines the nature of the infraction is of
insufficient gravity to warrant the imposition of imprisonment if the accused is found guilty. Wold Family Farms, Inc. v.
Heartland Organic Foods, Inc., 2003 SD 45, 661 N.W.2d 719 (S.D. 2003).

[*III] Classification of Contempt Proceedings as Determinative

[*4] Actual or direct contempt

The courts in the following cases held that, in cases of actual or direct contempt, indigents are entitled to appointed
counsel.

The court in Pitts v State (1980, Del Sup) 421 A2d 901, found that an indigent defendant has a right to appointed
counsel in "summary" or direct contempt proceedings, except in cases of emergency, such as conduct physically
threatening to people and property in the courtroom or other exigency unduly interfering with trial proceedings.

The court in In re Marriage Betts (1990, 4th Dist) 200 Ill App 3d 26, 146 Ill Dec 441, 558 NE2d 404, app den 136 Ill 2d
541, 153 Ill Dec 370, 567 NE2d 328, recognized that, at the trial of a charge of serious direct criminal contempt, the
respondent is entitled to appointed counsel if indigent. The court went on to hold, however, that there is no right to
appointed counsel for indigents in cases of direct civil or criminal contempt which the court decides summarily,
immediately after the contemptuous conduct occurs, in order to restore order to the courtroom or to maintain control
over the proceedings.

<>

See Mann v Hendrian (1989, CA7 Ill) 871 F2d 51, discussed in § 6, where the court held that, in cases of criminal
contempt committed in the presence of the court, which must be punished summarily in order to preserve the authority
of the court, an indigent does not have a right to appointed counsel.

CUMULATIVE CASES
Cases:

Record demonstrated that defendant voluntarily chose to proceed with contempt hearing without counsel and that state
trial court's decision to allow direct testimony from one state witness, after allowing defense counsel to withdraw and
before adjourning the hearing for a 12-day continuance, did not force him against his will to conduct his own defense,
where the court informed defendant that he had the right to subpoena the witness who had already testified to return
when the hearing reconvened, when the hearing reconvened, defendant did not object to proceeding pro se or inform the
court that he had not been able to obtain counsel, and the day after the contempt hearing concluded, he retained counsel
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who moved the court for his release pending appeal. U.S. Const. Amend. VI. Montoya v. Romero, 12 Fed. Appx. 649
(10th Cir. 2001), cert. denied, 122 S. Ct. 471 (U.S. 2001).

There is no need of evidence or assistance of counsel before punishment for summary contempt, because the court has
seen the offense. Rules Crim.Proc., Rule 43, 43D M.G.L.A. Com. v. Nicholas, 74 Mass. App. Ct. 164, 905 N.E.2d 118
(2009).

The right to assistance of counsel and to a jury attach in nonsummary contempt proceedings under the same
circumstances as for any other crime. U.S.C.A. Const.Amends. 6. Scialdone v. Com., 660 S.E.2d 317 (Va. Ct. App.
2008).

[*5] Constructive or indirect contempt

The courts in the following cases held that in constructive or indirect contempt proceedings, indigents are entitled to
appointed counsel.

The court in Sanders v Shephard (1989, 1st Dist) 185 Ill App 3d 719, 133 Ill Dec 712, 541 NE2d 1150 (criticized by In
re Marriage Betts (4th Dist) 200 Ill App 3d 26, 146 Ill Dec 441, 558 NE2d 404, app den 136 Ill 2d 541, 153 Ill Dec 370,
567 NE2d 328, this section) and habeas corpus dismissed (ND Ill) 1993 US Dist LEXIS 14920 and related proceeding
(1st Dist) 258 Ill App 3d 626, 196 Ill Dec 845, 630 NE2d 1010, affd 163 Ill 2d 534, 206 Ill Dec 648, 645 NE2d 900, reh
den (Jan 30, 1995), held that indigent persons are entitled to appointed counsel at indirect civil contempt proceedings.

The court in In re Marriage Betts (1990, 4th Dist) 200 Ill App 3d 26, 146 Ill Dec 441, 558 NE2d 404, app den 136 Ill 2d
541, 153 Ill Dec 370, 567 NE2d 328, held that the trial court's denial of an indigent father's right to counsel in an
indirect criminal contempt proceeding for nonsupport by entering a default judgment, was reversible error. However,
the court took the position that an indigent respondent in an indirect civil contempt proceeding is not entitled to
appointed counsel.

CUMULATIVE CASES
Cases:

Former client's submission of allegedly fraudulent letter regarding his attorney in support of claim for legal malpractice,
which letter client's expert relied upon in forming opinion, and which letter was continuously vouched for by client, did
not constitute direct contempt, and thus, client was entitled to notice, right to counsel, and opportunity to be heard on
charge for contempt, where act of contempt did not occur within presence of court. U.S.C.A. Const.Amends. 6, 14.
Brandt v. Ozmint, 664 F. Supp. 2d 626 (D.S.C. 2009).

An indigent defendant charged with indirect contempt was entitled to be represented by counsel. West's F.S.A. RCrP
Rule 3.840(d). Hagan v. State, 853 So. 2d 595 (Fla. Dist. Ct. App. 5th Dist. 2003).

An alleged contemnor has the right to counsel in a constructive civil contempt proceeding if incarceration is being
sought. Md. Rule 15-206(b). Zetty v. Piatt, 365 Md. 141, 776 A.2d 631 (2001).

In the case of indirect contempt, civil or criminal, unless the trial judge predetermines that the nature of the infraction is
of insufficient gravity to warrant the imposition of imprisonment if the accused is found guilty, procedural due process
requires that an unrepresented accused be advised of his or her right to counsel and, absent a knowing and intelligent
waiver thereof, be given adequate opportunity to obtain representation; if the accused is determined to be indigent,
counsel must be appointed before any critical stage of the contempt proceeding. U.S.C.A. Const.Amend. 14. Smith v.
Kintz, 245 S.W.3d 257 (Mo. Ct. App. E.D. 2008).
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Trial court properly advised defendant, who was charged with indirect contempt, of his right to appointed counsel if he
was indigent, when defendant appeared without counsel. U.S.C.A. Const. Amend. 6. Attorney General v. Montoya, 126
N.M. 273, 1998-NMCA-149, 968 P.2d 784 (Ct. App. 1998), cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).

[*6] Criminal contempt

According to the courts in the following cases, indigents are entitled to appointed counsel in criminal contempt
proceedings.

The court in Mann v Hendrian (1989, CA7 Ill) 871 F2d 51, recognized that a defendant in a criminal contempt
proceeding resulting in incarceration is entitled to appointed counsel, except for contempt committed in the presence of
the court, that must be punished on the spot to maintain the court's authority. The court went on to hold, however, that
an obligor parent who had been sentenced to 60 days in jail for criminal contempt for nonpayment of child support had
no standing to bring a federal civil rights suit seeking, inter alia, an injunction against the judge's future imposition of a
jail sentence, without advising the parent of his right to appointed counsel, in any subsequent contempt proceedings
which may arise in connection with the support order.

The court in In re Marriage Betts (1990, 4th Dist) 200 Ill App 3d 26, 146 Ill Dec 441, 558 NE2d 404, app den 136 Ill 2d
541, 153 Ill Dec 370, 567 NE2d 328, held that there is a right to appointed counsel for indigents in indirect criminal
contempt proceedings and at the trial of a serious direct criminal contempt. However, the court further held that indigent
criminal contemnors who are punished summarily for direct contempt, in order to restore order to the courtroom or to
maintain control over the proceedings, are not entitled to appointed counsel.

A criminal contemnor is entitled to appointed counsel, if indigent, the court in Nottingham v Cedar Waters (1978) 118
NH 282, 385 A2d 851, held.

Also, in Kuriansky v Azam (1991) 151 Misc 2d 176, 573 NYS2d 369, the court held that indigent persons prosecuted for
criminal contempt are entitled to appointment of counsel, although such right applies to a trial of a serious direct
criminal contempt.

CUMULATIVE CASES
Cases:

Counsel must be provided to indigent litigants who are faced with criminal contempt in child support enforcement
proceedings. Gregory v. Rice, 727 So. 2d 251 (Fla. 1999).

An individual charged with direct criminal contempt neither enjoys a right to a formal hearing on the charges nor is he
entitled to legal representation even though the sentence may be incarceration. Searcy v. State, 971 So. 2d 1008 (Fla.
Dist. Ct. App. 3d Dist. 2008).

Former husband was entitled to appointment of public defender to represent him at contempt hearing and at sentencing
in indirect criminal contempt proceeding arising from alleged violations of domestic violence injunction; case called for
experienced attorney willing to familiarize herself with extensive prior history in case, court never inquired as to former
husband's efforts to hire attorney and what fees attorneys quoted him, court did not reset status check for further inquiry
on former husband's efforts to hire counsel, and only evidence was that former husband was insolvent by time of
contempt hearing. West's F.S.A. § 27.52(2)(b). Gordon v. State, 960 So. 2d 31 (Fla. Dist. Ct. App. 4th Dist. 2007).

In proceedings under criminal contempt statute, the alleged contemnor has the right to counsel. West's F.S.A. RCrP
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Rules 3.840, 3.840(d). Hemesath v. State, 732 So. 2d 496 (Fla. Dist. Ct. App. 1st Dist. 1999).

For indirect criminal contempt, the contemnor is entitled to be represented by counsel, has the right against
self-incrimination, and is entitled to a jury trial if the court intends to punish the contempt by imposing a sentence
greater than six months in the house of correction if the contemnor is found guilty. Sup.Ct. Rules, Rule 95. Mortgage
Specialists, Inc. v. Davey, 904 A.2d 652 (N.H. 2006).

In a criminal contempt proceeding, the accused is entitled to counsel and may elect to have a jury trial if the punishment
exceeds six months. Epps v. Com., 47 Va. App. 687, 626 S.E.2d 912 (2006).

[*7] Civil contempt
[*7a] Held entitled to appointed counsel as discretionary matter

In civil contempt proceedings, indigents are entitled to appointed counsel as a discretionary matter, according to the
courts in the following cases.

The court in Nabkey v Hoffius (1993, WD Mich) 827 F Supp 450, held that a plaintiff held in civil contempt for
violating orders requiring her to return all juror questionnaires and to refrain from attempting to communicate with
members of the jury was properly denied appointment of counsel, where she had demonstrated her ability to represent
herself, and the issues involved in the contempt proceeding were not so complex as to suggest that the denial of counsel
would result in fundamental unfairness. The court noted that, pursuant to 28 U.S.C.A. § 1915(d), the court may, in its
discretion, request an attorney to represent any person in a civil or criminal proceeding who is unable, due to indigency,
to employ counsel.

The court in Duval v Duval (1974) 114 NH 422, 322 A2d 1, held that the trial court may, in its discretion, appoint
counsel for an indigent in a civil contempt proceeding, on a case-by-case basis, where the proceeding is complex and
the defendant may be subjected to imprisonment. The court stated that the Sixth Amendment right to counsel is
inapplicable to a civil contempt action because that right is confined to criminal proceedings, and the Fourteenth
Amendment requirement of due process requires appointment of counsel in civil nonsupport contempt proceedings only
where the issues are of sufficient complexity that counsel is needed for a competent presentation of their merits, and it
would be unfair to deny such persons the benefit of counsel if they were unable to retain a lawyer because of their
financial condition.

A debtor was not entitled to appointed counsel in a civil contempt proceeding, even if he were found to be indigent,
according to the court in Sheedy v Merrimack County Superior Court (1986) 128 NH 51, 509 A2d 144, holding that
indigents in civil contempt proceedings are not entitled, under due process, to appointed counsel unless there is a danger
that they will be treated unfairly unless they are provided with assistance of counsel, as in situations where the issues
involved in the proceedings are complex or where the defendant is incapable of speaking for himself. The court stated
that, in the case at bar, the debtor failed to demonstrate that the issues in the contempt proceeding were sufficiently
complex or that he was so incapable of speaking for himself that the trial court abused its discretion in refusing to
appoint counsel. Also, the court noted, the debtor would be imprisoned only if he were found to be in contempt, and he
would only be found in contempt if he failed to make the court-ordered payment. Since he would only be required to
make such payments if he were found to have the ability to pay, the court concluded, it could be said that the debtor, if
incarcerated, will hold the keys to his own prison.

CUMULATIVE CASES
Cases:
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Since the punishment for civil contempt could be imprisonment, the accused is entitled to representation by counsel as a
matter of right. Wold Family Farms, Inc. v. Heartland Organic Foods, Inc., 2003 SD 45, 661 N.W.2d 719 (S.D. 2003).

Indigent contemnor may have right to appointed counsel, and he is entitled to Sixth Amendment right to trial by jury if
charged with major offense. U.S.C.A. Const. Amend. 6. Bourgeois v. Collier, 959 S.W.2d 241 (Tex. App. Dallas 1997).

[*7b] Held not entitled to appointed counsel

According to the court in the following case, indigents are not entitled to appointed counsel in civil contempt
proceedings.

An indigent father held in civil contempt for failure to pay child support arrearages was not denied due process of law
where he was not given assistance of court-appointed counsel during arrearage and contempt proceedings, according to
the court in Meyer v Meyer (1980, Me) 414 A2d 236, since the contempt proceedings were civil, not criminal, in nature,
where the trial court order contained a provision enabling the father to purge himself of contempt by partial payment of
the arrearage, and the trial court's conditional contempt order requiring the father's incarceration as a means of enforcing
the child support order was not a "sentence for an offense" within the meaning of the criminal contempt statute, and, in
any event, the punitive provision of the trial court's order had already been abrogated by the Superior Court, without
appeal by the state.

CUMULATIVE CASES
Cases:

State's action against parent to recover child support once child has received medical assistance pursuant to Aid to
Families with Dependant Children (AFDC) is civil, not criminal, and, therefore, parent has no constitutional right to
court-appointed counsel, even if punishment for contempt is possible. U.S.C.A. Const. Amend. 6; LSA-Const. Art. 1, §
13; LSA-R.S. 13:4611, 46:236.1, subd. F(1). State v. King, 707 So. 2d 1374 (La. Ct. App. 3d Cir. 1998).

A child support obligor does not have a constitutional right to appointed counsel before being incarcerated for civil
contempt for failure to pay child support. Price v. Turner, 691 S.E.2d 470 (S.C. 2010).

Indigent appealing contempt order that imposed 10-day jail sentence for failing to abate a public nuisance was not
entitled to transcripts on appeal at the expense of the Commonwealth, where indigent was also not entitled, under due
process and equal protection grounds, to court-appointed counsel to represent him in appeal. U.S. Const. Amends. VI,
XIV. Krieger v. Com., 38 Va. App. 569, 567 S.E.2d 557 (2002).

Mother was not entitled to appointment of counsel to represent her in contempt proceeding, arising from her failure to
pay attorney fees and costs to father, as well as fees to child's guardian ad litem, in context of paternity proceeding;
proceedings at issue were in the nature of civil contempt, mother's due process rights had been honored in all
proceedings, including ample notice, opportunity to be heard, and reasonable opportunity to employ counsel to
represent her if she so desired, and mother never offered any meaningful evidence to trial court that she was indigent.
U.S.C.A. Const. Amend. XIV. GGV v. JLR, 2005 WY 14, 105 P.3d 474 (Wyo. 2005) [citing annotation].

[*7c] Illinois cases

In the following Illinois cases, there is a split of authority as to whether civil contemnors in civil contempt proceedings
are entitled to appointed counsel.

Thus, the court in Sanders v Shephard (1989, 1st Dist) 185 Ill App 3d 719, 133 Ill Dec 712, 541 NE2d 1150 and habeas
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corpus dismissed (ND Ill) 1993 US Dist LEXIS 14920 and related proceeding (1st Dist) 258 Ill App 3d 626, 196 Ill Dec
845, 630 NE2d 1010, held that indigent persons are entitled to appointed counsel at indirect civil contempt proceedings.

On the other hand, in In re Marriage Betts (1990, 4th Dist) 200 Ill App 3d 26, 146 Ill Dec 441, 558 NE2d 404, app den
136 Ill 2d 541, 153 Ill Dec 370, 567 NE2d 328, the court took the position that a respondent in direct or indirect civil
contempt proceedings is not entitled to appointed counsel if he or she is indigent, even though the contempt proceeding
may result in imprisonment, although such a right applies in indirect criminal contempt proceedings and at the trial of a
serious direct criminal contempt. In cases of indirect civil contempt, the court noted, imprisonment for civil contempt is
unique in that the contemnor may secure his immediate release from incarceration by either complying with the court
order which he has refused to obey or demonstrating that he is unable to comply with that order, and neither compliance
nor establishing the impossibility is such a difficult task that the assistance of counsel is necessary. Also, the court
observed, unlike criminal contempt proceedings, civil contempt proceedings often do not pit a respondent against a
prosecution backed by the state. Therefore, the court concluded, indigents faced with jail sentences for indirect civil
contempt are not entitled to court-appointed counsel, although, in such proceedings, the courts should afford
respondents every reasonable opportunity to establish that compliance with the court orders they are accused of
violating is impossible, and to request vacatur of the contempt sanctions upon them on that basis.

FOOTNOTES

n1 Excluded are cases which discuss the determination of indigency entitling an indigent to appointment of
counsel. For a discussion of this issue, see 51 A.L.R.3d 1108.

n2 Excluded are those cases which discuss the general right to representation by counsel in contempt
proceedings. For a discussion of this issue, see 52 A.L.R.3d 1108.

n3 Generally, as to the right of a defendant to assistance of counsel, see Am. Jur. 2d, Criminal Law §§ 732
et seq..

n4 As to the right to counsel in contempt proceedings, see the annotation at 52 A.L.R.3d 1002.

n5 For a Florida case, holding that an indigent contemnor in a civil contempt proceeding could be
incarcerated without benefit of appointed counsel, see Faircloth v Faircloth (1976, Fla) 339 So 2d 650 (ovrld by
Bowen v Bowen (Fla) 471 So 2d 1274, 10 FLW 318).

n6 For an earlier Michigan case, holding that there was no constitutional requirement for provision of
appointed counsel to an indigent father at a contempt proceeding, who was imprisoned for nonsupport, but that
the appointment of counsel for indigent defendants is discretionary with the court, depending on the
"complexity" of the case, see Sword v Sword (1976) 399 Mich 367, 249 NW2d 88.

n7 For earlier North Carolina cases, holding that appointment of counsel for indigents in nonsupport
contempt proceedings is to be made on a case-by-case basis, and only in those situations where assistance of
counsel is necessary for an adequate presentation of the merits, or to otherwise insure fundamental fairness, see
Jolly v Wright (1980) 300 NC 83, 265 SE2d 135 (disapproved on other grounds in Leonard v Hammond (CA4
NC) 804 F2d 838); Daugherty v Daugherty (1983) 62 NC App 318, 302 SE2d 664; and Hodges v Hodges (1983)
64 NC App 550, 307 SE2d 575.

n8 For earlier cases, holding that an indigent defendant is not entitled to court-appointed counsel in
contempt proceedings for failure to pay child support, see In re Calhoun (1976) 47 Ohio St 2d 15, 1 Ohio Ops
3d 10, 350 NE2d 665 (not followed by Schock v Sheppard (Lucas Co) 7 Ohio App 3d 45, 7 Ohio BR 48, 453
NE2d 1292, this section) and (superseded by statute as stated in Francis v Francis (Ohio App, Lawrence Co)
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1990 Ohio App LEXIS 3412, this section); Courtney v Courtney (1984, Hancock Co) 16 Ohio App 3d 329, 16
Ohio BR 377, 475 NE2d 1284, motion overr; and Koch v Koch (1984, Ohio App, Hancock Co) CA No. 5-83-39
(LEXIS Slip Op.).
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